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SENATE—Thursday, July 28, 1994

The Senate met at 8:30 a.m., on the
expiration of the recess, and was called
to order by the Honorable JOHN B.
BREAUX, a Senator from the State of
Louisiana.

PRAYER

The Reverend Dr. Scott Jones, Howe
Methodist Church, Howe, TX, offered
the following prayer:

Let us pray:

Almighty and everlasting God, ruler
of all nations, guardian of all who seek
justice and resist evil, giver of every
good and perfect gift, source of all
knowledge and wisdom, we pray today
for all the Members of this body, the
U.S. Senate, for all its staff and offi-
cials, and for all who help in its delib-
erations. We seek Your help in guiding
what they think, say and do.

First, help them to seek the genuine
good of all the citizens of our country.
Help them to put aside personal gain,
group advantages and narrow party
agendas, and to seek only what is true
and right and good for our Nation as a
whole.

Second, we seek the gift of wisdom
for those who govern this Nation. Help
them to discern Your will and to find
the best means of fostering true peace
and true justice throughout the world.

Third, we ask for integrity and cour-
age. In the midst of the many tempta-
tions common to human beings and es-
pecially strong at the seats of temporal
power, we ask that You would support
each Member and staff person of this
body at the highest levels of personal
honesty, individual courage, and moral
rectitude. Where temptations are
strongest, Lord, there give the greatest
measure of ethical strength. We ac-
knowledge You as the final judge of all
human actions, and pray Your blessing
on what will happen here today, and
every day.

Through Jesus
Amen.

Christ our Lord.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, July 28, 1994.
To the Senate: .

Under the provisions of rule I, section 3, of

the Standing Rules of the Senate, I hereby

(Legislative day of Wednesday, July 20, 1994)

appoint the Honorable JOHN B. BREAUX, a
Senator from the State of Louisiana, to per-
form the duties of the Chalr.
ROBERT C. BYRD,
President pro tempore.

Mr. BREAUX thereupon assumed the
chair as Acting President pro tempore.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business not to extend be-
yond the hour of 10:30 a.m., with Sen-
ators permitted to speak therein for
not to exceed 5 minutes each.

Under the previous order, the Sen-
ator from Florida [Mr. GRAHAM] is now
recognized to speak tfor up to 30 min-
utes. The Chair recognizes the Senator
from Florida [Mr. GRAHAM].

HEALTH CARE REFORM

Mr. GRAHAM. Mr. President, at this
point in the national debate over
health care reform at least a half a
dozen plans have come to the forefront.
All of these seem now to have obtained
negative majorities. But they all have
a common and I believe a flawed
premise. It is that the road to national
health reform is a single, national, one-
plan-fits-all model. This path has
taken a number of forms: managed
competition, single payer, employer or
individual mandate, pay or play, Medi-
care expansion, market reform. The
path has been trampled by detail and
controversy over the means, the means
that supporters will use. This tram-
pling has almost buried the broad
agreement on the necessity of achiev-
ing universal coverage and cost con-
tainment.

There is, Mr. President, however, a
second path, a path which to date has
been almost ignored. It is a decentral-
ized structure based on the principles
of federalism in which the Federal Gov-
ernment establishes fundamental ob-
jectives and the States provide the spe-
cifics. In such a system, the Federal
Government would establish nationally
agreed upon health care performance
objectives, standards, and goals, while
giving to the States and communities
the ability to develop localized tactics
to achieve those standards. Such a

structure would bring the decisionmak-
ing processes down to the State and
local levels where the arrangements for
health care are all very different.

Although several plans refer tangen-
tially to a State law, national reform
should establish a Federal-State part-
nership as a central principle rather
than an afterthought.

Let me repeat, Mr. President. Na-
tional reform should establish a Fed-
eral-State partnership as a central
principle rather than as an aside.

The National Academy of Sciences
Institute of Medicine notes:

States are the principal governmental en-
tity responsible for protecting the public’s
health in the United States. They conduct a
wide range of activities in health. State
health agencies collect and analyze informa-
tion, conduct inspections, plan, set policies
and standards, carry out national and State
mandates, manage and oversee environ-
mental, educational and personal health
services, and assure access to health care for
underserved residents. They are involved in
resource development. They respond to
health hazards and crises.

Mr. President, health care is particu-
larly suitable to the establishment of
national goals with decentralized im-
plementation and sensitivity to local
culture, geography, and institutional
variations. States and communities
within States have different health
care needs based on societal factors
such as the quantity and nature of
health care providers. For example, Ne-
braska, North Dakota, and South Da-
kota have twice the number of hospital
beds per person as Alaska, New Hamp-
shire, and Hawaii; varying demo-
graphics, especially for the most health
intensive populations. For example, as
a percentage of State population, Flor-
ida, Pennsylvania, Iowa, Rhode Island,
and West Virginia have 50 percent more
elderly than do Alaska, Utah, Colo-
rado, and Georgia; current levels of in-
surance coverage. In Nevada, Okla-
homa, Louisiana, Texas, and Florida,
approximately one-quarter of the popu-
lation under 65 is uninsured. However,
in Hawaii, Connecticut, and Minnesota,
less than one-tenth is uninsured.

Clearly, different State cir-
cumstances will require differing solu-
tions and timeframes. For example,
what would work in rural areas will
not work in urban areas. The means of
achieving universal coverage and ac-
cess are undoubtedly different in Flor-
ida than in Wyoming. Even within
rural areas, the health care concerns of
those along the rural sections of the
United States-Mexico border are vastly
different than the needs of ranchers in
Montana.

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



July 28, 1994

A successful plan would have to ac-
commodate the broad diversity of this
Nation. Yale Professors Theodore
Mashaw and Jerry Marmor stated in a
July 7, 1994, Los Angeles Times edi-
torial:

Given the diversity of States, their varied
experience with health care, and intense
local preferences, why enact a single brand
of national health care reform, especially if
it is the poorly considered compromises that
we seem to be headed toward. By moving
compromise in the direction of preserving
goals rather than defining means, we can
allow States the further thought and experi-
mentation that are needed for effective im-
plementation.

Mr. President, presently, there is in-
sufficient field-based experience and
consensus to commit the Nation to a
single health care monitor. No State—
not Hawaii nor California—has had an
adequately extensive or sustained ex-
perience with a managed care model
for all. There is not an empirical base
of experience suggesting that such a
model should be the centerpiece of a
national health care reform.

Unfortunately, it is largely the Fed-
eral Government's failure to provide
waivers to Medicaid, Medicare, and the
Employee Retirement Income Security
Act [ERISA] which has limited States’
creativity for many years. In the mid-
1980's, while I was Governor, Florida
was unsuccessful in an attempt to re-
ceive a waiver from the Federal Gov-
ernment for a Medicaid buy-in program
from the Reagan administration. Flor-
ida’s current Governor, Lawton Chiles,
was in Washington a few weeks ago
pushing again for a Federal waiver that
will provide 1.1 million uninsured Flo-
ridians with health insurance. He has
been met with foot-dragging and ho-
humming from the Health Care Financ-
ing Administration. Why has there
been such a long consistent pattern of
Federal reticence to approve innova-
tion and creativity at the State level?

A New York Times article dated June
12, 1994, may provide an explanation.
According to the article, in a June 1993

_memorandum, Health Care Financing
Administrator, Bruce Flatic warned:
“The waiver authority could become a
way of relaxing statutory or regulatory
provisions considered onerous by the
States.”

He went on to add that “waivers will
be used to slow down nationwide re-
form.”

After 6 month's effort by Governor
Chiles, the waiver which he has re-
quested to allow the State, at no addi-
tional cost, to provide insurance for
the near poor, the working poor, this
waiver is still not forthcoming.

The same arguments were made in
1974 when Hawaii passed its com-
prehensive health reform bill. There
was the belief that it was unnecessary
because there would soon be national
comprehensive reform, and that Ha-
waii's bold initiative would frustrate
national efforts. Instead, Hawaii and
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other States have become models for
health care reform.

In addition, the Federal Govern-
ment's administrative agencies are not
prepared or capable of accepting the
mammoth new responsibilities inher-
ent in any unitary program for health
care system reform. Medicare's dismal
performance in monitoring fraud—a $15
to $20 billion annual hemorrhage by
some informed estimates—is a harbin-
ger of what a unitary system could in-
flict upon a nation: a train wreck with
all Americans aboard.

I further add that Congress has not
been successful in recent years in con-
fronting major complex public prob-
lems. The savings and loan debacle, the
1986 Tax Act, and catastrophic health
care, are all examples of how Congress
has a greater interest in getting a bill
passed than in truly solving problems.
We may be at the point in this debate
where certain compromised positions
will sacrifice effectiveness and reform
for a rose garden ceremony. The politi-
cally doable is not necessarily equal to
the pragmatically desirable.

Earlier this week, I sat at a chair in
the Chamber and listened to one of the
proposals being described by its advo-
cate. The Senator argued for a plan, in
part, because it was the result of a se-
ries of compromises on contentious
components of reform. As I listened to
the compromise being described as a
virtue, I analogized this to two avia-
tion engineers who could not decide on
a wingspan of an airplane. One says the
wingspan should be 100 feet. The other
says the wingspan should be 150 feet.
So they compromise, with disastrous
results. They build a plane with one 50-
foot wing and one 75-foot wing. Both
engineers are happy, but the plane
crashes and burns.

Unlike the engineers, Congress must
come up with a design that works and
not one that compromises principles
and threatens the health of all of its
passengers.

The unitary path to reform will like-
ly result in an ineffective amalgama-
tion of compromises or a highly par-
tisan and closely divided final product.
The Nation would be ill-served by ei-
ther result. A narrowly based and un-
workable program passed this year
would sow the seeds for continued de-
structive sniping and controversy in
the years ahead, and lead to an acceler-
ated erosion of public confidence in the
Federal Government.

We cannot repeat the legislative fail-
ures of the 1980's. The savings and loan
debacle cost us between $150 and $300
billion. It was a significant factor in
the most serious recession since the
1930's. A health care debacle would put
millions of Americans at risk, damage
the world’'s highest quality health care
delivery system and, if medical infla-
tion continues, contribute to record
deficits by the end of this decade.

Mr. President, there is a second path.
That path is a Federal-State partner-

18475

ship toward reform. This Jeffersonian
model is one that has been utilized
time and time again. In fact, the inter-
state banking bill which just passed by
the conference committees this week
provides for an interstate banking sys-
tem with national standards and un-
derlines State flexibility to recognize
the diversity of communities across
the Nation.

Further, when it comes to health re-
form, States have significant experi-
ence, success, and track records they,
in fact, have achieved more in the way
of reform than Congress has. In the
summer of 1993 issue of Health Affairs
documents successes at the State level
and health reform from Florida, Ha-
waii, Maryland, Minnesota, Oregon,
and Washington. Significantly, these
States have adopted reforms that differ
in terms of scope, anticipated out-
comes, and process.

These variations reflect diverse
needs, ideology, and stages of health
care evolution in each State. So should
national reform. Moving health reform
to the States and closer to the people
should be a central principle of a na-
tional health plan. Only then will we
have real accountability and respon-
siveness to the needs of citizens, busi-
ness, and providers. Only then are we
likely to have a reform which will ac-
tually deliver its promise of sustained
and straightforward accessibility to
high-quality, affordable health care for
all Americans.

Mr. President, we might ask how
would this second path—a path which
had as a central principle a Federal-
State partnership—be accomplished?
Let me suggest, first, that the Federal
Government should establish Federal
standards in those areas where uni-
formity is reqguired and agreed upon.
Standards that the Federal Govern-
ment should set would include univer-
sal coverage, cost containment, the
composition of a standard benefits
package, insurance reform on issues
such as community rating, portability,
guaranteed issuance, and a State-based
public authority to assure implementa-
tion and be accountable for these goals.

Certainly, these are goals on which
the Congress, the President, the
States, and the American people can
come to some agreement. However, the
Federal Government should separate
the ends and goals of health care from
the means of health reform. The Fed-
eral Government should establish
agreed-upon performance objectives to
attain these 5 goals. However, for both
political and policy reasons, the Fed-
eral Government should not impose the
detailed means by which the States
must achieve the performance objec-
tives. Rather, the Federal Government
should set forth performance standards
which are achievable and will provide
adequate and equitable financial as-
sistance to States for implementation,
and then hold States accountable for
results.



18476

The fundamental question determin-
ing the Federal role in health care im-
plementation should be this: Does the
particular proposal under consider-
ation require uniformity in process or
procedure to achieve national goals?
To repeat, Mr. President, the question
which should be asked of every pro-
posal, organization—financial, or regu-
latory—should be this: Does the par-
ticular proposal under consideration
require uniformity in process or proce-
dure to achieve the national goal?

There are a set of limited cir-
cumstances which, in my opinion, meet
this test. These would include Medi-
care, special populations—such as im-
migrants—which impose disproportion-
ate impacts on States and local com-
munities, and national tax policy
which creates various health care in-
centives.

The need for national uniformity
might also include the special treat-
ment of interstate corporations similar
to that now received under ERISA.
However, for the vast number of issues,
the answer is clearly no. National uni-
formity is not required to achieve the
goal of universal coverage.

For example, to achieve universal
coverage in cost containment, States
could implement a system resembling
Hawaii; States could implement the
Clinton administration plan; States
could administer national competition
without mandatory alliance. They
could administer a single-payer sys-
tem, an all-payer regulation, or a com-
bination of these proposals. Each of
these means to accomplish the end has
the capability of achieving the goals of
universal coverage and cost contain-
ment.

To attain the nationally established
goals, the Federal Government should
make funding available to States in
the form of a block grant based on fac-
tors such as poverty, State income,
other demographics, and health care
costs.

The Federal Government should uti-
lize funding to provide rewards to
States that move more quickly toward
the goals of national reform—guaran-
teed funding, so long as States con-
tinue to move toward those goals—and
possibly even impose sanctions on the
States failing to meet the goal.

States should choose how to finance
their share of the cost of health reform
by virtually any means which they find
most appropriate to their State. Be-
yond that, the Federal Government
should only provide direction, and get
out of the way of State reform. In fact,
the States should be allowed to supple-
ment the Federal standards benefits if
they so choose, but with their own non-
Federal funds. In a decentralized or
Federal system, States would have the
responsibility to establish and imple-
ment programs to achieve national
standards.

Among other things, States should
have the flexibility in following, or
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States should be granted the flexibility
to establish, the health delivery ar-
rangement that best meets the geo-
graphic considerations and needs of its
population.

Financing: States should be respon-
sible for any costs beyond that estab-
lished as the basis of Federal block
grant funding. Therefore, States will
have a strong incentive to initiate ef-
fective cost containment systems
whether by use of market forces, a reg-
ulated payment system, or a mix of
both. In regulation, States have his-
torically, and should continue to be,
primarily involved in the training and
licensure of health care providers, and
have been responsible for the civil jus-
tice system, and, thus, medical mal-
practice reform.

However, States such as Hawali,
Washington, Florida, Minnesota, and
Oregon could maintain and build on
the successful and popular health care
reforms which they already have in
place. How do we get there? How do we
walk this second road of a partnership
of the Federal Government and the
States for health care reform?

What is needed, Mr. President, is to
convert the wvarious unitary plans
which combine both ends and means in
a centralized Federal Government ap-
proach. We need a plan to convert
those various unitary plans from ex-
plicit health care road maps to state-
ments of destination.

Due to the late hour of this debate,
Congress should look at the objectives
of the various plans and pick the pro-
posal that best meets mutually agreed
upon goals. Which of the half dozen or
more plans before us will in fact give
us the greatest confidence that they
will achieve the objectives of universal
coverage, cost containment, insurance
reform, and the other goals which have
been stated?

The underlying organizational, fi-
nancing and regulatory details would
only be a temple for States. That
would be applicable in the absence of a
State's enactment of its own reform
structure, or in the wake of a failed
State plan. In short, the Federal tem-
ple would only serve as a safety net for
States. States could opt out of any na-
tional design as long as they could
demonstrate that they could meet the
Federally established standards that
we agree upon.

Mr. President, this strategy is not
original. In the President’'s Health Se-
curity Act, States were given the op-
tion of adopting a single payer in lieu
of the purchase of private insurance
through mandatory options. If States
decline to use the single-payer option,
they would be included in the national
system.

My proposal suggests a similar foun-
dation of a national system but with a
broader range of options to the States.
Provided States meet the tests of
achieving universal coverage, with
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guaranteed and affordable comprehen-
sive benefits, they could choose from a
variety of financing organization and
regulatory arrangements.

Mr. President, in the last election
Americans made it clear that health
care reform is of primary importance
to the Nation. Health care reform is
necessary not only to the 38.5 million
uninsured Americans, but also for the
health of the economy and the health
of the rest of America.

Congress is trying to respond. But at
this point it appears that there will be
one of two results: We will either fail
to enact health care reform due to the
partisan bickering, or we will pass a
compromise that will not work, will
detract from true reform, including sti-
fling reform efforts at the State and
local levels, and further diminish the
public’s confidence in the Federal Gov-
ernment.

Mr. President, we badly need—this
Nation, our people and our future—a
sustained success in health care re-
form. The well trod road of federalism
is that path.

Mr. President, I ask unanimous con-
sent to submit for the RECORD various
materials referred to in my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From Domestic Affairs, Winter 1993-94]
TAKING FEDERALISM SERIOUSLY: THE CASE
FOR STATE-LED HEALTH CARE REFORM
(By Jerry L. Mashaw)

It 1s a good time to take stock of the de-
bate about health care reform. There are
nearly as many divergent ideas about the de-
sirable specifics of reform as there are ana-
lysts who believe that the system is broken
and must be fixed. This much is clear: A
country that spends more of its gross domes-
tic product on health care than any other
country in the world, yet still fails to pro-
vide reasonable assurance of coverage to a
substantial, and increasing, proportion of its
population, is not doing a good job. We do
need reform. What should it be??

The major proposed directions for reform
are now reasonably familiar to those who
have been following the debate. But as par-
tisans of one reform strategy or another
have battled for attention and adherents,
some simple facts have often been obscured.
The good news is that there is merit to most
of the proposals that have been put forward.
The bad news is that no one of them Is with-
out serious flaws or uncertainties. This com-
bination of good and bad news provides a per-
suasive argument for national health care
reform that leaves great scope for state
flexibility in the design of health care sys-
tems.

That is the simple message of this article.
But to unpack the argument a bit, we must
first take a brief look at the pros and cons of
the major proposals. We will then see why
state planning makes sense and discuss how
to avoid some of the potential pitfalls of
what I will call a federalist approach.

ON THE ONE HAND, ON THE OTHER HAND

So much attention has been focused on the

Clinton administration's deliberations and

Footnotes at end of article.
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reform strategy that we have virtually for-
gotten the multitude of plans that were
being put forward in the last two years of the
Bush administration and that are still sup-
ported, in various forms, by many important
actors and Interests. Roughly speaking,
these plans can be grouped under four head-
ings: (1) so-called play-or-pay proposals, (2)
the Bush voucher plan, (3) single-payer or
Canadian-style arrangements, and (4) man-
aged competition.

Play or pay is an attempt to build directly
on the current system of employer-based
health insurance. Employers would either
provide insurance for their employees or pay
into a common pool that would in turn pro-
vide that insurance. In short, play or pay is
an employer mandate system that would at-
tempt to arrest the rapid unraveling of em-
ployer-based insurance that now leaves as
many as 60 million Americans without insur-
ance at some point each year. It is, indeed,
the decline in the percentage of employed
persons who have health insurance through
their workplace—not unemployment or a de-
cline in support for public programs—that
has resulted in a smaller percentage of all
Americans being covered now than in 1980.

Play or pay has the advantage of bullding
on the current system, but its disadvantages
are many. Mandates are often perverse forms
of taxation with undesirable economic ef-
fects. Small employers, who can least afford
hefty benefits packages and who are collec-
tively the greatest source of job creation,
often bear the largest burdens. Moreover, be-
cause benefits in a play-or-pay would remain
tled to employment, the “‘portability prob-
lem”—the inability to change jobs without
losing or impairing Insurance coverage—
could be solved only by further mandates or
regulations. Finally, play or pay, in and of
itself, would do nothing about the unem-
ployed, who would have to be Insured
through a separate fund.

This last issue points to a substantial risk
inherent in all play-or-pay schemes. There is
a danger that highly paid workers, who are
already well-insured and who tend to have
lower health risks, would end up with gener-
ous packages of employer-based insurance,
while lower-paid-workers, who generally
have poorer health status and are more cost-
ly to insure, would be in a public system
that over time would become increasingly
costly. The response to that system's rising
costs would likely be belt-tightening for the
less affluent—that is, less and less adequate
coverage for them.

This sort of two-tiered medicine is not
what most people have in mind when they
speak of universal health insurance. After
all, we have a similar situation now, with a
lower tier that is Increasingly vulnerable to
political demands for cutbacks in govern-
ment spending. The more of us who are in-
cluded in essentially the same system, the
more likely that system will be to provide
high-quality treatment and low levels of ad-
ministrative hassle for everyone.

Play-or-pay proposals also tend to leave
much of the administrative complexity and
cost of the current health care system in-
tact. Moreover, although it {s not impossible
to address the varlous drawbacks of these
proposals, the solutions themselves would
generate new complications.

Finally, there is no necessary link between
play-or-pay reform and cost containment.
Reduction in the inflation rate for medical
care would have to be achieved through some
other regulatory mechanism, which could
prove very intrusive—and at precisely the
point where most Americans would least like
regulation: the point of service delivery.
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Politically, play or pay was developed as a
path of least resistance. It is an approach
built around existing institutions and the
anticipated political barriers to doing any-
thing else. Such a strategy could be politi-
cally astute in the short run, but it would
give us a Rube Goldberg design for health
care reform—a design that in the long run
could function very badly.

To compete with the play-or-pay plans pro-
posed by Democratic leaders in Congress, the
Bush administration developed a different
and conceptually much simpler system. Uni-
versal coverage would be encouraged by a
tax credit or voucher, the value of which
would be inversely correlated with family in-
come. Vouchers could be transferred to em-
ployers for participation in an employment-
based insurance plan or used directly to pur-
chase health coverage. The proposal may
have been intended to be the entering wedge
for a reform strategy based on an individual
mandate, as described by Michael Graetz
elsewhere in this Issue. And as Graetz's arti-
cle points out, there is much to be sald for
an individual mandate approach. Our current
scheme of tax-deductibility for employer
contributions to health Insurance, combined
with the exclusion of the value of those con-
tributions from taxable individual income, is
a remarkably regressive system of public
support for health insurance.

The Bush voucher plan, however, had the
defects of its virtues. First, although it
would have increased the proportion of the
population with health insurance, it did not
propose to make coverage universal. Second,
the credit-voucher approach would have left
some Americans, whatever their expected
health risks, with only the insurance that
they could buy with their limited subsidies.
Others would have remained free—and finan-
cially able—to purchase more and better
coverage. The predictable result would have
been an extreme form of two-tiering. Third,
the plan's mechanisms for subvention—slid-
ing-scale credits for the poor and tax deduc-
tions for the well-off—would have afforded
little relief from the increasingly fantastic
costs of insurance to members of the work-
ing lower-middle class.

Fourth, there was no obvious cost control
mechanism in the Bush proposal, although
caps on tax deductibility under employer-
based plans could have been added later and
cost control was being built into the benefits
package through the unfortunate stratagem
of cutting back on what most Americans
view as adequate coverage. This means of
cost control would be likely to exacerbate
the extent of tlering as well as the adminis-
trative costs and ‘‘system gaming" that al-
ways accompany attempts to restrict the
scope of coverage of any health insurance
program. The result over time might well be
little or no cost containment

Finally, because the Bush proposals relied
on the current insurance system—with its
marketing costs, duplications of coverage,
and massive administrative bureaucracy—
there was little hope that the credit-voucher
approach, as proposed, would have signifi-
cantly affected the absurd ratios of adminis-
trative to service-provision expenses In
American health care. There may have been
a managed competition sleeper in the Bush
plan’s ‘“Health Insurance Networks'™ that
would have lessened administrative costs,
but the proposal did not emphasize this fea-
ture. And any savings from this portion of
the plan might have been swamped by the
costs of the new administrative complexities
inherent in means-tested vouchers and de-
ductions.
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Meanwhile, a number of senators and con-
gressmen were pushing a quite different al-
ternative: single-payer or Canadian-style re-
form, a proposal that is far from dead either
in the Congress or outside it. The single-
payer approach is elegant in its simplicity.
All Americans would be covered for all nec-
essary medical expenses. The ‘‘govern-
ment'—probably, in truth, state govern-
ments (just as provinces play this role in the
Canadian system)—would be the ‘‘buyer' of
all health care goods and services. Each
year, a state would negotiate with providers
for an overall budget 1imit on expenditures,
along with a specific schedule of payments
for particular procedures. If the budget were
overrun in one year, the amounts paid for
various procedures would be cut back in the
next. The specific amounts to be pald for
particular medical services would be hashed
out primarily in the medical fraternity—
that is, doctors and hospitals would, by ne-
gotiating with each other and the govern-
ment, determine how much of the overall
and limited health care ple each would
consumer.

For consumers or patients, this system is
almost too good to be true. Each patient
would have a card entitling him or her to
health care as needed—that is when that
need was certified by a licensed professional.
There would be no limits on choice of doc-
tors or hospitals; doctors and hospitals
would not be allowed to charge more than
the prices previously negotiated with the
government; and private insurance would be
available only for those limited services not
covered by the national scheme (e.g., COs-
metic surgery).

As the Canadians like to put it, a system
of this sort is universal (everyone is in the
same boat), portable (not tied to elther a
particular job or place of residence), ac-
countable (public authorities bargain for the
populace concerning benefits and their
costs), and fiscally prudent (monopsony bar-
gaining by a single payer produces the power
to constrain costs, and the necessity to pro-
vide other goods and services motivates the
government to constrain its health care
budget)., Administrative complexities are
kept to a minimum. Multiple insurance poli-
cies, balance billing, experience rating, and
pre-clearance for access to tests or care
(“*‘managed care’') are all unnecessary. While
administrative costs are shaved and provider
incomes are constrained, cholces about how
to practice medicine are guided only by pro-
fessional judgments and patient choices.

For the United States, the difficulties with
this system are primarily ideological and po-
litical. The first problem Is the specter of
“big government.” In a single-payer system,
virtually all of the health care dollars that
now run through the private economy would
run through the government budget. Experi-
ence in Canada and elsewhere should lead us
to expect a decline over time in the now-re-
lentless rate of Increase in the share of our
GDP devoted to health care costs. Neverthe-
less, the prospect of a one-time shift of vast
resources—amounting to 8 to 10 percent of
GDP—from private accounts to public ac-
counts has led many to believe that a single-
payer approach would be ideologically unac-
ceptable to the American populace. (Opinion
polls do not necessarily support this claim.)

A second major problem {s that single-
payer reform would decimate the private in-
surance industry. If we had to choose a part
of the American health care system to deci-
mate—the cholces being providers, patients,
or insurers—this would surely be my choice.
Nevertheless, putting this industry out of
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business—except in niches or to the extent
that it administers portions of a single-payer
apparatus—is thought by many to be politi-
cally nonviable. A large number of jobs are
at stake here, even If they are in some sense
make-work, in that they involved carrying
out administrative tasks that a single-payer
system would render unnecessary.

There are also worries about queues, fed
largely by anecdotes that seriously misrepre-
sent the true picture in Canada and else-
where. In addition, some have suggested that
government finance would stifle the continu-
ous march of technological progress in
American medicine—a fear that seems to be
groundless as well. Yet, taken together,
these various concerns, however mistaken or
exaggerated, may be sufficlent to make the
single-payer approach politically nonviable
as a national solution.

At this point enter (stage center) ‘‘man-
aged competition.” While oxymoronic in its
nomenclature, managed competition cap-
tured the imagination of the Clinton admin-
istration and apparently provides the back-
bone of its plan. The basic notion of managed
competition is the formation of purchasing
cooperatives that would provide insurance
for the whole population and that, because
there would be only one in each local mar-
ket, would have the bargalning power to
force down provider prices.

Universalism can be built into a managed
competition proposal in any number of ways,
ranging from allowing employers to buy cov-
erage for their employees from the health in-
surance cooperatives (and setting up a gov-
ernmental program for those who are unem-
ployed) to establishing a voucher system
reminiscent of the Bush plan. Managed com-
petition strategies typically would preclude
insurers from experience-rating populations
(that is, charging premiums in relation to
the relative risks of particular groups) or de-
nying Individuals coverage because of their
preexisting conditions.

The advantages of managed competition
are sald to derive from its use of monopsony
power (as in a single-payer scheme) to con-
trol costs and from its reliance on the com-
petitive provision of services as a mechanism
to protect the quality of care and patient
cholce. Thus, the ideological baggage of
managed competition—unllke that carried
by the single-payer approach—all seems
positive: “‘market,” “cholce,” and ‘‘competi-
tion.”

However, the problems with managed com-
petition are many. It would rely very heavily
on reorganizing the practice of medicine into
health maintenance organizations (HMOs) or
preferred provider organizations (PPOs).
Groups of physiclans and hospitals would
agree to treat populations of patients for
fixed annual fees. In essence, the providers
would become the Insurers in this system—
and would make money only to the extent
that they became efficlent in managing the
care of their patient populations.

A logical corollary of this arrangement is
that patients would have less cholce about
who provides them with medical care and
physicians themselves would have less pro-
fessional autonomy. The superficial ideologi-
cal attractiveness of managed competition
may vanish as both patients and physicians
learn more about what managed competition
really means. In addition, because managed
competition has never been tried anywhere
on a substantial scale, 1t would entail the ac-
ceptance of these losses of autonomy for pa-
tients and physiclans in exchange for an un-
known degree of cost containment.

These disadvantages may not be so dire as
they sound when stated abstractly. There are
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many successful HMOs with satisfied cus-
tomers. Moreover, few of us do much real
choosing of our doctors anyway. We may se-
lect a general practitioner or internist (if we
find one), but a huge proportion of acute care
is now provided by specialists or sub-special-
ists to whom we are referred and about
whom we know little. The use of large coop-
erative purchasers would cut down on admin-
istrative expenses and could be designed to
assure virtually unlimited portability of
benefits, although with some administrative
stress.

There are many variations on these four
themes and perhaps some approaches that
are not captured very well by the typology
that has been employed here. Moreover, sys-
tems can sometimes be fused. Play or pay
and managed competition have much over-
lapping content and can be brought even
closer together or made more distinct by
technical design features that go beyond the
scope of this discussion. For present pur-
poses, the basic point would be clear enough:
There are lots of proposals out there, and
each has strengths and weaknesses,

WHY CHOOSE?

Although the discussion in the last section
was couched mostly in policy-analytic
terms, we should not be misled into believing
that deciding how to reorganize American
health care delivery and flnance is just a
matter of resolving technical issues. These
choices are highly political. To put the mat-
ter slightly differently, because there are
substantial uncertainties about how any pro-
posed system would work and because each
has different risks and benefits, choosing a
plan involves ascertaining what risks people
think are worth running for what potential
gains. Moreover, there are basic moral and
political questions about how egalltarian
and comprehensive health care should be and
about who should have the authority to
make what sorts of choices regarding health
care facing what incentives or constraints.
Answers to these sorts of questions are the
essence of political judgment.

It is precisely here that the basic structure
of our federal system can play a crucial role
in making health care reform viable, suc-
cessful, and acceptable to all Americans. Po-
litical judgments concerning the desirability
of the reform directions we have been dis-
cussing are products of personal experience,
local economic and social conditions, and po-
litical ideology. These factors change sub-
stantially as one moves about the United
States. If change is to be workable and ac-
ceptable, It must take account of the real
differences between New York and Idaho,
Wisconsin and Louisiana.

For example, because of thelr long experi-
ence and heavy Iinvolvement with HMOs,
Californians may be perfectly happy with
some version of managed competition. Ver-
monters, by contrast, may find the idea of an
HMO appalling and the notion of competi-
tlon among large health Insurance coopera-
tives laughable given the small size and
sparse population of their state. Maryland
may prefer an all-payer rate-setting system
for cost control, in no small part because it
has had significant success over the last dec-
ade constraining hospital costs by using that
approach. The governor of Kentucky has
worked out a complex and comprehensive
version of play or pay that might well suit
Kentuckians and thelr particular cir-
cumstances.

And so it goes. There 1s unlikely to be any
single best system for the whole of these
United States. Reglons, states, even local-
ities are different in their demographic char-
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acteristics, political cultures, and existing
styles of medical practice and health care
consumption.

Why not then let states choose how to re-
form American health care? If it is uncertain
how any new proposal would work out in
practice, why run a single experiment, which
might fail, on the whole country at once? Is
it not precisely the genius of American fed-
erallsm to permit not only experimentation
to discover what works, but continuous vari-
ation in policy prescriptions over time to ac-
commodate different conditions and dif-
ferent preferences?

My answer to these questions is yes, But I
must recognize that there are serious and
plausible objections to leaving much of
health care planning to the states. In the
next section, I will consider some of the
major concerns about a federalist approach
to reform.

ARGUMENTS AGAINST THE STATES

I do not propose here to consider every
conceivable objection to a major role for the
states in health care reform, but I do want to
describe—and, frankly, dispel—some of the
most important. My view is that the prob-
lems addressed here, though real, are not so
serious that they should cause us to prefer a
nationalist to a federalist approach to re-
form.

First, it is objected that ‘“letting the
states do it would mean that health care
would be different, and potentially less
“good’ (comprehensive, universal, effective,
or whatever), in Mississippi and West Vir-
ginia than it is in Minnesota and New York.
That is true. But it is also true of housing,
schooling, access to transportation, and a
host of other life-enhancing goods and serv-
ices that many of us would prefer to see
more evenly distributed across the national
population, It is also, of course, dramatically
true of our existing health care arrange-
ments. We should not delude ourselves that
the creation of a ‘“national’ plan would
stamp out the large differences in the eco-
nomic or other circumstances of populations
across the United States.

Moreover, if, as many analysts persua-
sively argue, managed competition just
would not work in Mississippl or Idaho or,
indeed, in about half the states, putting that
system in place could hardly produce a big
change for the better. Similarly, If Minneso-
tans are ideologically opposed to means-test-
ed vouchers while Arkansans shudder at the
thought of their state government becoming
the single payer that manages their health
care, why choose a national system that has
the potential to make these populations
worse off than they currently are? Uniform-
ity is in fact a pipedream, and, as the
fictious Mr. Sherlock Holmes discovered, in-
dulging in a large number of those dreams
can be detrimental to your health.

What then about the capacities of the
states, both administrative and political?
Can we really trust the states to adopt and
implement reforms that universalize cov-
erage, make it portable for their popu-
lations, constrain costs, and maintain qual-
ity? We might readily ask those same ques-
tions about the national government. And
we already know the answers with respect to
the current system of private provision., It
fails all sensible tests for a good health care
system.

But we need not rely entirely on “‘as com-
pared to what' arguments. For one thing, a
federalist approach does not eschew national
standards, as we shall shortly discuss. Of
equal importance, a number of states have
been actively engaged in health care reform
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efforts of their own, and many are having
slgnificant successes—against, as we shall
see, very steep odds.

Hawali is perhaps the best known example.
That State has developed an extraordinary
amalgam of play or pay, monopoly bargain-
ing, voucher-type gap-filling, and single-
payer regulatory control under which the
whole population {s covered. Quality of care
and consumer satisfaction are both high, and
health care costs Hawallans, as a proportion
of income, 5 percentage points less than it
costs the average mainlander. There are
many historical and geographical expla-
nations for these happy circumstances in Ha-
wall, but none explain away a true success
story in American health care provision.
Moreover, the cost containment that has
been achieved is startling in a state that has
the second highest cost of living in the Unit-
ed States.

A quick trip back East will also reveal
some excellent results In states such as
Maryland and New York. For the past dec-
ade, both of those states have been engaged
in fairly aggressive rate regulation and ‘‘sup-
ply-side" controls with respect to hospitals.
Their efforts have pald off handsomely.
Maryland's all-payer regulation of hospital
rates Is the most developed and most suc-
cessful in the country, and New York's rate
of growth in hospital spending is now among
the lowest. Is New York well-known for low
costs and good government? For that mat-
ter, is Maryland? And yet, these states,
pressed hard by hospital cost escalation that
increasingly showed up in their Medicaid
budgets, took actions that have constrained
costs without, as far as anyone can tell, im-
pairing the gquality of care provided their
populations.

Many other states have Initiatives at var-
fous stages of planning, enactment, and im-
plementation (Minnesota, Delaware, Ver-
mont, and Florida, for example). Others,
such as New Jersey, have tried to strike out
in new directions only to find that they are
hemmed in by federal regulations related to
Medicare and Medicald—and particularly by
the pre-emption, in the Employees Retire-
ment Income Security Act (ERISA), of state
actions affecting self-insuring employers. In-
deed, Hawail's signal success in
universalizing care while constraining costs
has much to do with its good fortune In hav-
ing obtained a waiver from the ERISA pre-
emption rule—a walver that has not been
made available to any other state in the
Union.

By this point, another quite sensible query
may have occurred to many readers: If the
states are so good at health care provision or
reform, why do we have a national health
care crisis? The basic story is conceptually
simple. Remember the various types of na-
tional health care reform plans that were
discussed earlier. One common feature of all
of these proposals is their comprehensive na-
ture. To universalize care, make It portable,
maintain quality, and constrain costs, you
have to have a plan that addresses virtually
all aspects of health care delivery and fi-
nance.

Under current law, this sort of comprehen-
sive approach is unavailable to the states.
Forty cents of every dollar expended on
health care is spent by the federal govern-
ment under rules and regulations that are
not subject to state control. To be sure,
some states have been able to get waivers of
certain Medicald regulations, and Maryland
has managed to get, and utilize effectively, a
Medicare waiver as well. But their inability
to control large chunks of health care fi-
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nance is only the beginning of the states’
current difficulties. If it is impossible to fold
self-insured employers into the system be-
cause of ERISA, as it is everywhere except in
Hawali, then states cannot build comprehen-
sive systems. To oversimplify, but not by
much, the ERISA preemption means that the
people who have the lowest health risks and
the highest abilities to pay will be outside of
the state systems.

Equally Important, a huge proportion of
the federal contribution to the expense of
American health care comes through the tax
code. The tax deductibility of employer ex-
penses for employee health care means that
some $65 billlon is dumped into the health
care system annually in a form that can be
maintained only if insurance or self-insur-
ance remalins employment-based. This elimi-
nates, for all practical purposes, the poten-
tial for states to cut health care insurance
loose from its historic, and accidental?
moorings in the workplace.

In short, the problem is not just that fed-
eral policles have failed to facilitate state
solutions to problems of health care delivery
and finance; it is that these policies continue
to thwart state efforts at almost every turn.
Nor, to be frank, has the federal government
been responsible about throwing these mon-
key wrenches into state efforts. The ERISA
barrier, which is probably the most serious,
was created by a statute that preempts all
state regulation while failing to provide any
national regulation in its stead. Hence, while
states can prevent private insurers from ex-
cluding people because of preexisting condi-
tions and can require insurers to community
rate, as the states historically have done
with the Blues, ERISA prevents them from
taking the same steps with respect to self-in-
sured employers. The result has been a flight
to self-insurance to avold regulation—and
then the increasingly frequent and distress-
ing discovery by employees that their em-
ployer's health Insurance can be counted on
to provide good coverage only if they remalin
well.

I do not want to oversell this tale of state
responsibility in the face of federal obstruc-
tionism. States are not responsible, or even
competent, all of the time. And If large
amounts of federal monies are going to be
put into a national health care system, then
it 1s surely also irresponsible for the na-
tional government to allow those monies to
be spent with no federal controls or over-
sight.

I have no quarrel with this position, but it
does not entall the conclusion that we must
therefore have a national health care system
that is uniform across all states and admin-
istered primarily from Washington. On the
contrary, it should lead only to the conclu-
sion that the federal government should set
broad goals or parameters within which
state systems are required to operate and
then free the states to create those systems
that work best for their populations within
the constraints of the federal guidelines.

This is hardly a novel institutional struc-
ture. We use it in many realms of national
domestic policy, ranging from highway con-
struction to environmental protection to
day-care. In my view, we would be well-ad-
vised to use it again in health care reform. If
the federal government would continue its
fiscal contribution to American health
care—both direct expenditures and tax ex-
penditures—but make maintenance of that
contribution conditional upon some straight-
forward guldelines for state organization of
health care provision and finance, we might
have the best of both possible worlds: a sys-
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tem that satisfies national aspirations and is
responsible with national monies, while it si-
multaneously responds to the differing con-
ditions, cultures, and preferences of states
and their populations.

In principle, these guidelines could be
quite simple. A state should not recelve the
necessary walvers from federal statutes or
the maintenance of federal fiscal contribu-
tions unless it provides or constructs a uni-
versal system that covers all reasonably nec-
essary medical procedures. Benefits in that
system should be portable both within and
without the state, and there should be a pub-
lic authority that can be called to account
for the operation and quality of the system.
The federal government’'s means for financ-
ing its contribution to the system should en-
sure that if a state’s (appropriately adjusted)
health care costs per capita, or its health
care cost inflation rates, exceed national
targets, those excess costs are to be paid 100
percent with state and private, not federal,
dollars.

TROUBLE IN CAMELOT?

As does any reform plan, the federalist so-
lution raises its own set of worrisome Issues:
What would be the effects of multiple and
varied rules on national employers? How
would the federal government enforce the
conditions it sets? How would a federalist ap-
proach deal with the reality that states dif-
fer in their capacities to achieve universal-
ity and cost containment given the current
differences among their health care systems
on both counts and, more generally, the dif-
ferences among their economiec, social, and
institutional situations?

As to the first question, national employ-
ers already cope with enormously diverse
health care needs and systems across the
country. All health care arrangements are
intensely local. The claimed need for uni-
formity is a smoke screen for the real objec-
tives of the big businesses who cite it: either
the maintenance of the current system,
which gives them some advantages over
small businesses (e.g., no regulation of their
health care benefits and the potential ability
to avold contribution to the cost of the unin-
sured) or the construction of a new set of
mandates that will disadvantage their small-
er competitors even further. The objection to
a lack of uniformity should be ignored.

Enforcement, by contrast, is always a
problem In state-federal cooperative ar-
rangements, but the size of the problem
should not be overstated. Over time, progress
generally is made through threats, negotia-
tion, and occasional sanctions, Moreover, a
federal statute can easily be structured so
that consumers and providers have private
rights enforceable in court. The double-
whammy of federal bureaucratic pressure
and private litigation has a long history of
enforcement success in program after pro-
gram of “cooperative federalism"—though
not unalloyed success, of course. Compliance
is never perfect with any legal requirement
in any legal system.

Differences In state capacities would have
to be recognized and taken into account in
federalist strategy. Most state-federal sys-
tems begin with the submission and approval
of plans, move on to implementation and
monitoring, and continue over time with
endless rounds of negotiations, sanctions as
needed, and legislative amendments. Any
such system—and health care would surely
be no exception—establishes a process, not a
completed product. And in that process,
states will perform better, worse, or just dif-
ferently. No sensible federal administrator
could expect otherwise.
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Doubters and skeptics among the readers
of the last three paragraphs may view them
as overly optimistic, perhaps even glib. And
even the more sympathetic may now be
thinking the equivalent of ‘‘easy to say, but
tough to implement.'’ My response for now is
only this: So is everything. All reform is es-
sentlally trial and error—or more cheerfully,
trial and accidental success. Social engineer-
ing is an art, not a science, and mistakes can
be very costly.

To take a pessimistic view, if in reforming
American health care we are currently about
the business of engineering a train wreck, it
would be nice not to have the whole country
on the train. From a more optimistic per-
spective, in establishing and operating this
grand new experiment, it would be helpful to
be able to learn over the years from the ex-
periences of those states where the switches
work better and the trains run closer to
their scheduled times.

FODTNOTES

'The conclusion that the system is broken seems
to generate little disagreement, although I must
confess that I belleve we can take the bashing of the
health care system too far. An industry that grows
at twice the rate of the gross domestic product, cre-
ates a huge number of high-paying, high-skilled
jobs, provides the United States with technological
leadership In a major economic sector, and is vir-
tually immune from foreign competition should
hardly be treated as public enemy number one.

?Somewhat ironically, the origin of employment-
based health insurance {s attributable in substantial
part to employers' desires to avold wartime wage
controls.

NATIONAL HEALTH REFORM: WHERE DO WE GO
FROM HERE?.

(By Theodore Marmor, Jerry Mashaw, and
Jon Oberlander)
1. THE PROBLEM

The debate over health care reform has
reached a critical juncture. There is signifi-
cant opposition in Congress to the adminis-
tration’s plan without consensus on an alter-
native. There is widespread agreement that
health reform is needed but disagreement on
the precise shape reform should take. Given
these political circumstances, and the asso-
ciated risk of deadlock, what should support-
ers of health reform do? How can national
health reform be enacted when no majority
exlsts for any single reform plan?

The challenge for reformers Is to pursue a
strategy that reflects the political consensus
on the goals of health reform as well as the
lack of consensus on solutions. With no clear
majority for any proposal, health reform
proponents are divided into factions favoring
managed competition, single-payer, ex-
panded Medicare and various hybrids of
these approaches. These divisions, however,
should not obscure the larger consensus
among reformers on fundamental principles:
universal coverage, cost containment, and
radical reform of private health insurance
practices.

A majority for health reform can be
formed if supporters of the various reform
options are aggregated around their common
commitment to these principles. In other
words, if a legislative proposal can be devel-
oped that brings together all those serious
about health reform—be they single-payer,
managed competition or whatever—a suffi-
clent majority will be created that can over-
come the resistance of health reform oppo-
nents. The trick, then, Is to pursue legisla-
tion that builds on the reformers’' consensus
on goals while recognizing their differences
on how to achieve those goals.

II. THE SOLUTION

One possible solution to the problem of

forming a legislative majority amongst re-
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formers whose health policy preferences di-
verge is to enact legislation requiring uni-
versal coverage, cost containment, and in-
surance practice reform but allowing for
multiple strategies for meeting these stand-
ards.

Specifically, Congress could pass legisla-
tion mandating that the states enact univer-
sal coverage, Insurance reform and cost con-
trol by a specified date but leaving the states
a choice about which administrative and
health delivery changes they wish to Imple-
ment. To a limited extent the Clinton plan,
with its single-payer option, already recog-
nizes the advantages of state flexibility. We
propose, however, to expand on the concept
of state-led health reform by enlarging the
scope of state discretion and making it a po-
litical cornerstone of national health reform.

How would a proposal for state-led health
reform work? Congress would enact legisla-
tion mandating state compliance with feder-
ally-established national health reform
standards. By a specified date, states would
be required to enact universal health insur-
ance meeting the following standards.

Universality. All citizens must be guaran-
teed health insurance coverage. Insurance
coverage may not be denled for preexisting
medical conditions. Community rating is
mandated. Insurers may not sever coverage.

Comprehensiveness. Health insurance cov-
erage must include all necessary medical
services. Congress should specify a minimum
benefit package which leaves states the op-
tion of adding coverage for additional serv-
fces (e.g., dental care).

Portability.

Accountabllity. States must designate an
administrative agency responsible for over-
seeing their health care system.

Fiscal viability. States must establish a
reasonable plan for cost containment. States
exceeding national targets for medical infla-
tion will themselves be financially respon-
sible for excess expenditures.

States would submit their proposed plans
to a National Health Commission for ap-
proval. It should be noted that Congress
must enact accompanying legislation (such
as reform of the ERISA provisions of self-in-
suring companies) that allows states suffi-
clent legal discretion to pursue health re-
form. States should be allowed, with federal
approval, to fold Medicare and Medicald into
their health systems.

Federal funding would be available to
states meeting the national health reform
standards. Funding could be in the form of a
block grant varying with state income, de-
mographics, and health cost history. Federal
monies would constitute only a portion of
the financing base. States could choose how
to finance their portion of the health budget.

While the standards for national health re-
form would be national, states would retain
autonomy in choosing how to meet these
standards. States could implement a system
resembling the Clinton administration’s
plan. They could also pursue managed com-
petition without mandatory alliances or sin-
gle payer or all-payer regulation or a.com-
bination of these proposals. As long as they
satisfied national health reform standards,
states would be free to create the health sys-
tem of their choice.

111. DISCUSSION

What are the political advantages of a
state-led or federalist health reform? By
mandating principles of reform without im-
posing a single reform strategy, federalist re-
form addresses the puzzle of how to take ad-
vantage of the majority for health reform
when that majority cannot agree on the pre-
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cise shape of reform. The widespread support
for universal coverage, cost contalnment and
insurance reform is embodied In the national
health standards. The diversity of opinions
on how to achleve these goals is recognized
by glving the states flexibility in meeting
the standards. Single-payer and managed
competition advocates will both find room in
state-led health reform to realize their fa-
vored system and therefore ought to come
together within the same coalition.

The federalist strategy will put opponents
of reform on the spot. Legislators whose op-
position to reform has been cloaked in objec-
tions to specific plans or elements of plans
will have to come clean. They will no longer
be able to object to national health reform
on the basis of dissatisfaction with a particu-
lar reform plan; federalist legislation will
not impose any one plan on the states. The
political dynamics of health reform would be
altered. The debate would no longer center,
for example, on the desirability of manda-
tory health alllances. Instead lawmakers
will be faced with a straightforward ques-
tion: “Do you support the goals of national
health reform; universal coverage, cost con-
trol and Insurance market reform?' It will
be more difficult to oppose national health
reform standards than it is currently to op-
pose specific plans. The health debate will
move to a terrain which Is more comprehen-
sible to the public—and where public support
for reform will be a stronger political force.
And that is crucial.

States vary widely in wealth, demo-
graphics, political culture, and medical ar-
rangements. Given this diversity, it Is pref-
erable to glve states flexibility in setting up
health systems appropriate to their respec-
tive situations. Managed competition, for in-
stance, Is not obviously feasible in states
with geographically dispersed low popu-
lations; there is insufficient population den-
sity to sustain a system of competing health
plans. On the other hand, states such as Cali-
fornia with substantial HMO experience will
be more comfortable with such arrange-
ments. The political perspective on health
care Is not the same in Vermont as It is in
Utah.

Moreover, many states have a significant
track record in health reform. State health
reform contains many examples of selective
success such as Hawali's universal coverage
system and New York's hospital rate regula-
tion. Even as the federal government consid-
ers national reform, states such as Florida,
Minnesota and Vermont are pushing ahead
with their own health reform plans. Most
states would likely welcome the opportunity
to pursue their own health reform strategies.
Given states’ socloeconomic and political di-
versity, their experience with health reform,
and their preferences for maintaining their
own health systems, does it not make sense
to enact national health reform that gives
the states the freedom to choose what kind
of health administration they want?

The Clinton Health Plan has received critl-
cism for limiting choice. This criticism is
largely misplaced. Nevertheless, reforms
must confront the problem of reform’s asso-
clation with restrictions on choice in medi-
cal care. By leaving the states free to choose
their own administrative structure, the crit-
iclsm the administration’s plan has encoun-
tered will be ideologically neutralized,
health reformers can seize the symbolism of
cholce. Health reform built on federalism
will resonate with the public as a flexible,
pragmatic solution to the nation's medical
crisis.

As the proliferation of reform proposals in
Congress demonstrates, there is more than
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one route to universal coverage and cost con-
talnment. There is a great deal of uncer-
tainty about how these plans would operate
in practice. Managed competition has never
been tried anywhere on a systemwide level
and no state currently employs a single
payer model. Given this uncertainty, it
makes sense to take advantage of the oppor-
tunity federalism gives us by allowing for ex-
perimentation with wvarious reform Ideas.
State-led reform will allow us over time to
observe the effectiveness of various options
for reform.
IV. CONCLUSION

The fundamental assumption behind the
federalist strategy is that there Is an exist-
ing but divided majority for health reform in
Congress. We propose to mobilize this major-
ity by providing a formula for health reform
that reflects both reformers' consensus on
the goals of national health reform and their
disagreement on how to achieve those goals.

Many Legislators who do not agree on the
direction of reform do agree on the necessity
of reform. By pursuing legislation that si-
multaneously sets national health reform
standards while guaranteeing state flexibil-
ity in implementation, a legislative majority
committed to health reform but not to any
one health reform can, we believe, be coa-
lesced. The federalist strategy offers hope for
enacting national health reform legislation
in 1994.

FEDERALISM: MAKING IT WORK IN HEALTH

CARE REFORM
(By Theodore Marmor and Jerry Mashaw)
1. INTRODUCTION

Our earlier March memorandum—National
Health Reform: Where do we go from here?—
argued that a federalist form of health re-
form made substantive and political sense in
the current Congressional context. By fed-
eralist reform we meant a combination of a
limited number of fundamental national
standards for universal health insurance and
substantial state discretion for choices be-
yond those architecture fundamentals. The
national standards we noted Included uni-
versality of overage, comprehensiveness of
benefits, portability of insurance coverage,
public accountability, and reasonable con-
straints on rising medical costs. Under this
form of “strong federalism,'' the rest of the
medical care domain is left for the states:
whether or not to change the regulation of
medical practice (who can do what with what
licenses), whether to encourage changes in
the organization and delivery of services
(HMOs, PPO’s, Integrated health systems),
how to implement cost controls that limit
the rate of increase in medical expenditures
(single budgets, all-payer systems, competi-
tive health plans), and so on.

What follows here 1s an elaboration of
what these board clalms might mean in prac-
tice, We first address the question of what
should not vary among the states—what
should be uniform in health care reform. We
discuss the case for substantial state discre-
tion under the rubric of a simple question:
Should one care if states vary in how they
deal with this or that feature of a universal
health insurance system?

II. PERSISTENT QUESTIONS: FEDERALIST
ANSWERS

A, Should states be permitted to vary in
who is entitled to health insurance coverage?
Put another way, what does universal cov-
erage mean operationally and what, If any,
variation is permissible?

The answer, in our view, is simple. Citizens
and resident aliens are the proper bene-
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ficlaries of guaranteed health insurance and
no good case exists for permitting variation
in this national standard. There are, how-
ever, grounds for treating the health costs of
illegal aliens—and the burdens they impose
on localities—as a serious, separate issue in
spreading the costs of health services.

Unliversal coverage is a precondition of the
economic security expected from reform. We
cannot reach that goal without requiring
that the great bulk of our citizens and legal
residents have health insurance. Adjust-
ments to the realities of illegal entry into
the United States is certalnly an important
feature of national burden-sharing, but not
one that should be bullt into the basic statu-
tory entitlement. After all, the psycho-
logical security we hope to produce is for
those legitimately within our borders. Deal-
ing with the consequences of having others
within our borders is crucial for states like
Florida, Texas, California, and new York,
but it is part of fiscal federalism, not entitle-
ment to health insurance.

B. What does federalism mean for port-
ability of coverage? If states are the baslc
administrative units for universal health in-
surance, the obvious question is of port-
ability. The equally obvious solution is the
national requirement that states recognize
the terms of other state's health insurance
programs. There are many practical issues
involved here, but they are second-order
ones; Canadian provinces have a half century
of experience in doing precisely this in medi-
cal care. Conflict, it must be noted, is inevi-
table with portability requirements. States
with different remuneration policies will
necessarily have differences with providers
of care In other states. Cross-state agree-
ments will be required, but national legisla-
tlon must require portability, not the detalls
of Its implementation.

C. How uniform should health insurance
benefits be across states? Put another way,
should one care if Minnesota residents have
a health insurance plan that differs in its
covered services from that of South Dakota?
This is far more complicated a question than
is usually recognized.

Having a system of universal health care
that varies from state to state, but includes
a federal financial contribution, raises three
guite separable lssues: First, there 1s the
problem of raids on the federal treasury by
sates that create ‘‘luxury’ health insurance
systems. Second, there is the problem that
with different resources, states contributing
the same level of fiscal effort cannot create
the same comprehensiveness of coverage.
Third, there is concern that some states will
choose to have ‘‘{nadequate’ health insur-
ance coverage.

The first and second Issues are quite easily
solved as part of the federal formula for
transfers to the states. As in many systems
of ‘“‘cooperative federalism,” the national
formula should take account of the risk fac-
tors, population and financial resources
avallable to states in calibrating the federal
government's contribution. Though no cali-
bration can be perfect, it is clearly possible
to eliminate major disparities In state ca-
pacity by the ways in which federal financial
contributions are structured.

Similarly, the federal financial contribu-
tion should be in the form of a block grant
or capitated amount. States cannot make
raids on the federal treasury by choosing
luxurious health insurance benefits, if the
total amount of the federal contribution for
each year is fixed. Spending above that level
will have to be done out of funds generated
through state policies and the state political
processes.
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The problem of ‘‘inadequate’ state sys-
tems is in many ways a non-problem. If we
assume that the federal government is mak-
ing contributions that substantially equalize
state fiscal capacities, then claiming that a
state has chosen an inadequate package of
health care benefits says little more than
that the speaker disagrees with the state’s
political choice. There is no agreed-upon
“best’ health insurance or care system a
state could offer. Moreover, both needs and
medical preferences vary widely across the
United States. The question Is why a na-
tional system should override a state’s per-
ceptions of its needs or, similarly, a state's
expression of political preference about the
shape of a health insurance package?

Virtually none of the arguments that usu-
ally Jjustify national uniformity apply to
health care. Certain forms of basic immuni-
zation may be required to prevent the spread
of disease, but these “‘externalities’ are a
modest part of health reform. Moreover, pre-
ventive measures may be instituted quite
separately from whatever insurance package
is provided in particular localities.

There is little reason to expect a ‘‘race to
the bottom' in health care provision. So
long as health insurance is being made uni-
versal, the politics of health care in states
will not resemble the politics of welfare or
Medicaid. Universality can be reinforced by
federal conditions that require state subsidy
or supplementation for low-income persons—
measures ensuring that everyone has access
to insurance that is equally affordable to
them.

Any argument that it is simply unfair to
have state-by-state variations in health in-
surance benefits seems confused. To put the
matter more charitably, it seems to assume
some baseline of adequacy for health insur-
ance coverage that is established apart from
any process of collective decisionmaking
about what adequacy means. In short, it is a
criticism of a state's political process rather
than a critleism of a state's health insurance
program.

Alternatively, such an “unfairness' claim
may be that strict equality of health care or
(health care insurance) is an aspect of na-
tional citizenship. This is, to say the least, a
controversial claim. There is a moral case
for egalitarianism here, but it is not a nec-
essary feature of acceptable reform. That a
particular state wants to spend less on
health insurance and more on other things
expresses a political judgment with which
one may disagree, but it is hard to see how
it violates some transcendental right to a
specific level of health insurance coverage
equal to some other state whose system we
happen to prefer.

Finally, there is very little reason to be-
lieve that some variation in health benefits
from state to state will have major impacts
on location decisions either of individuals or
of firms. There 1s a huge literature attempt-
ing to discover that one or another soclal
program has some major impact on migra-
tion or location. To date, no single factor
has any significant explanatory power. There
is no reason to belleve that health insurance
will be any different from other state pro-
grams for highways, education or welfare
benefits.

In short, a strong form of federalist system
would leave very wide discretion among the
states to determine the ‘‘baslc'’ or ‘‘com-
prehensive’ benefits package for themselves.

A separate argument has to do with the
terms of competition in states that want to
implement the Clinton plan's scheme of
managed competition. Some fear that in the
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absence of a uniform national benefit pack-
age, competition would drive plans to vary
their benefits to attract enrollees rather
than concentrate competition on the cost
and quality of the services provided. The
truth is that regulating the terms of com-
petition will be difficult in any event. The
implementation of risk-adjusted premiums is
a far more difficult task than American re-
formers realize, as known by anyone familiar
with the five years of frustration in the
Netherlands over trying to do just that.
There is less reason to insist on uniformity
of benefits (beyond a basic package) and
more reason to worry about the implementa-
tion of risk-adjustment, we belleve.

Moreover, part of the concern here is the
predictable struggle of various service pro-
viders to have their work included in state
benefit packages. Some believe that a uni-
form benefit package will insulate states
from this struggle. We doubt that, but we be-
lieve the National Health Board should over-
see the activity by sorting out such issues as
what is worth Including for reimbursement
purposes in the national plan and what is
not, who should be regarded as medical pro-
viders under the national plan and who
should not be, and so on. Regardless, this
should not lessen the role states now have in
regulating the terms of insurance coverage
and medical practice.

D. State accountability. The only national
standard should be one requiring each state
to have a designated agency of accountabil-
ity. Citizens should know whom to address
with complaints, but the authorities need
not be uniform across the states. We know
from the Canadian experience with health in-
surance federallsm that a largely uniform
package or benefits and eligibility is com-
patible with substantial variation in pre-
clsely who 1s accountable for the provincial
administration of universal coverage,

E. Cost Controls. The central question here
is whether national reform—with the goal of
reducing America’s rate of inflation in medi-
cal care—requires uniform rates of growth in
medical expenditures. We think not, but em-
phasize that the deslgn questions here are
tricky.

One method is to control the rate of in-
crease in federal contributions to state oper-
ations. Where this has been done, the rel-
evant lesson Is that subnational units must
face the full financial consequences of the
decisions they make. In short, you can le-
gitimately control the funds flowing to
states as part of natlonal policy, but must
structure the rules such that states face the
political and economic consequences of ei-
ther expansionary or contractionary poli-
cles. What is wrong is to have one unit of
government pay and another administer.

On the other hand, if employer-employee
contributions are to fund the bulk of medical
care expenditures, the fiscal arrangements
are a bit more complicated than when ordi-
nary income or payroll taxes are involved.
The architecture here requires attention; the
models are numerous and each brings with it
speclal difficulties. For now, we would urge
concentration first on what would count as
the desired performance an second on what
levers of reward and penalty the national
government can impose. Draconian measures
are only apparently attractive; they are
largely useless In practice. Modest signals
are attractive to states, but are not respon-
sible responses to the national goal of con-
straining expenditures over time.

CONCLUSION

The case we have made is for a strong ver-

sion of federalism. How one proceeds depends
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on whether one begins with a strong federal-
ist model and treats a varlety of stat plans
as options or whether one presumes the Clin-
ton plan is the preferred model and struc-
tures “‘options” to it. This is the issue we
take up now.
STATE FLEXIBILITY UNDER THE PROPOSED
PROVISIONS OF THE CLINTON HEALTH SECU-
RITY ACT

1. INTRODUCTION

The proposed Health Security Act offers
states the option of adopting a single-payer
system (or an alliance-specific single-payer
system) If it meets the various conditions of
the Act. There is a catch, though. Those con-
ditions narrowly constrain most of the areas
in which a state might wish to exercise pro-
grammadtic discretion.

For instance, the state must provide the
comprehensive benefits specified in the Act.
While a state may reduce co-payments, it
may not compensate for those reductions by
increasing co-payments for other goods or
services. The state's overall expenditures are
limited to a sum that will not exceed an
amount determined (by §6003 of the Act) on
the assumption that the state Is simply a
single regional alliance for that particular
year. As defined in the Health Security Act,
the state must cover everyone who Is alli-
ance-eligible and must function like an alli-
ance itself—offering, for Instance, reductions
in cost-sharing for low-income individuals,
data collection quality and anti-discrimina-
tion requirements.

Moreover, states are locked into employer-
based financing as a principal source of reve-
nue, They are required to ralse at least as
much from employers as those employers
would have been required to pay in pre-
miums for their alliance-eligible employees.
Presumably, states have some discretion
over how they would phase In thelr single-
payer system during the transition period,
but that period is quite short. All states
must be participants by 1998; is not, the fed-
eral government takes over and administers
the Health Security Act’s version of man-
aged competition for the state in question.
The question, then, is: What amount of flexi-
bility do states have under the Clinton plan?

II. AREAS IN WHICH TO MANEUVER

The major “wiggle room' provided by the
single-payer alternative comes in two areas:
The extent of delivery system reform and the
state's choice of administrative and regu-
latory arrangements. Even here, however,
the state discretion allowed is rather mod-
est. Only a single-payer arrangement is per-
mitted—or the Clinton plan plus one “alli-
ance specific single-payer' arrangement. To
be sure, this leaves the state some consider-
able discretion in how it approaches cost-
control (capitated payments, prospective
payments or whatever) and quality assur-
ance activities Nevertheless, it excludes sys-
tems that would use multiple, but perhaps
highly regulated, payers, as in the current
New York or Maryland hospital payment
systems. It also excludes other major alter-
natives such as a system of individual man-
dates and subsidies combined with small
market insurance reforms.

Moreover, while the single-payer approach
does not commit a state to the Clinton Ad-
ministration’s health plan delivery system,
the statute's highly specific coverage provi-
sions give states little freedom to experi-
ment with major shifts of health care re-
sources (perhaps toward preventive care and
palliative care)—at least If they plan to fi-
nance those shifts by downplaying some
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other parts of the comprehensive benefits
package. In short, while the single-payer ar-
rangement allows states to leave the tradi-
tional fee-for-service medical system largely
in place, the combination of cost-control
constraints and benefits entitlements prob-
ably leave them a modest practical oppor-
tunity for profoundly rethinking the role
and shape of medical care in population
health.
111. IDEAS FOR BROADENING THE CHOICES

It may well be that the level of uniformity
and federal control central to the Act's sin-
gle-payer opt-out provisions are politically
necessary to its acceptability. If one takes
that as a political given, then the guestion
becomes whether additional and parallel
“opt-out’ arrangements could be provided to
broaden the menu of state discretion and
thereby overcome some of the objections to
the Clinton plan itself.

Broadly speaking, there seem to be two al-
ternative systems of universal comprehen-
sive care, in addition to the single-payer op-
tion, that might be provided as corollaries to
the Clinton Health Security Act. The first
system could be called “multiple regulated
payers.” In such a system the state would
function, not as a single payer, but as a regu-
lator. It could cover all applicants, provide
an identical comprehensive basic package of
insurance, ensure that all payers play by the
same rules, and simplify administration
through unified billing procedures, specified
fee schedules and other cost-containment
measures. This, as we have sald, is the way
that Maryland and New York currently han-
dle hospital payments and the Federal Re-
public of Germany handles its whole na-
tional Insurance program.

To some, the advantage of the multiple
regulated payer scheme will surely be the
preservation of much of the existing insur-
ance industry, although in a highly-regu-
lated form and one in which most small play-
ers eventually will have to merge or drop out
of the business. Like the single-payer sys-
tem, it preserves the existing delivery sys-
tem more or less intact. The multiple regu-
lated payer system also builds on our several
decades of experience with price setting for
the medical care industry under Medicare,
Medicaid, and several state systems.

Such a scheme could seemingly be made an
option in very much the same way as the
single-payer system in the current Health
Security Act. Obviously some changes would
have to be made. For example, the enroll-
ment and issuance of health security card
obligations would have to be put an insurers
or self-insuring employers rather than on the
state as a single-payer. There would be no
need to permit states to fold self-insuring
employers or Medicare recipients into a mul-
tiple-payer system other than to provide the
states with the power to regulate these pay-
ers as they regulate others. (For Medicare
this would of course require the usual walv-
er, such as the one under which Maryland
currently operates for hospital care.) And,
because the state would not be the insurer,
there should be no exemption from the
Health Security Act’s requirement that
states provide a plan for financial solvency
of the regulated payers.

The other major alternative is an individ-
ual mandate system with subsidies. It is
trickier to design as a state option. If done
at the national level, the individual mandate
operates by translating the employer tax de-
ductibility of employee health care benefits
into personal, refundable income tax credits
for the purchase of the defined basic benefits
health insurance package. In so doing, it
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maintains the federal fiscal effort that is
now concentrated in the tax code in the form
of employer deductibility of health care ex-
penses for their employers. It also translates
that federal fiscal effort into a fully portable
benefit for individuals. Because states do not
have control over the Internal Revenue Code,
this feat of fiscal alchemy is more difficult
to accomplish on a state-by-state basis. Nev-
ertheless, the situation does not seem hope-
less. The question is whether it is worth-
while.

For example, it might be possible to allow
states to elect an individual mandate ap-
proach if they permitted the individual man-
date to be satisfied by an employer's pur-
chase of insurance (or employer self-insur-
ance) that delivered the comprehensive bene-
fits package. Employers who use this device
would of course receive the usual tax deduct-
ibility, capped at an appropriate level. For
those who were not covered by their employ-
ers, there could be an individual tax credit,
funded by a special tax on employers not
providing health care benefits. The tax
would be equal to the amount that they
would otherwise have paid Into an alliance
for their alllance-eligible employees under
an employer mandate system.

It is hard to believe, though, that this ap-
proach would be very attractive as a state
option. As described, it begins to look very
much like the old ‘‘pay or play" system. It
is, in substance, an employer mandate dis-
guised as an individual mandate. And, if em-
ployer mandates are the objectionable fea-
ture of the Clinton plan, this state option
hardly removes that feature. In short, if one
wants to move to comprehensive insurance
coverage via an individual mandate and tax
credits, this is probably better done as a na-
tional plan, rather than as a state option.

IV. CONCLUSION

In summary, then, the existing opt-out
provisions of the Health Security Act pro-
vide some room for states to experiment or
avoid features of the Clinton proposal that
some find objectionable. This option could
readily be expanded to include schemes em-
ploying multiple regulated payers as well as
single payers. Its usefulness does not extend,
however, to states that wish to diverge more
radically from the Clinton or single-payer
approaches.

[From the New York Times, June 12, 1994)
50 LABS FOR REFORM

(By Jerry L. Mashaw and Theodore R.
Marmor)

NEW HAVEN.—The debate over health care
reform has reached a critical juncture. There
is significant opposition in Congress to the
Clinton plan without anything like consen-
sus on an alternative.

How can a workable version of national re-
form be enacted when there's no majority for
any single plan? The challenge for reformers
is to find a strategy that reflects the politi-
cal agreement on the goals of health reform
as well as the disagreements on solutions.

The reformers are split into factions favor-
ing managed competition, a single-payer sys-
tem, expansion of Medicare and various hy-
brids of these approaches. But these divi-
sions should not obscure the broad agree-
ment among reformers on fundamental prin-
ciples: universal coverage, reliable cost con-
talnment and radical reform of health insur-
ance practices.

If a legislative proposal can be developed
that brings together all those serious about
health reform—no matter what option they
favor—a majority can be created to over-
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come the resistance of reform’s opponents.
The trick, then, is to pursue legislation that
builds on the reformers' common goals while
recognizing their differences on how to
achieve them administratively. One solution
is the federalist option.

After all, the states have already achleved
more on reform than Congress has. There is
no reason to stop thelr progress, and every
reason to encourage it. The federalist ap-
proach would set national standards for
health insurance—that it be universal and
portable (not based on residence or employ-
ment), cover all medical necessities and have
effective cost-containment methods plus
clear accountability for the quality of the
overall system.

Having done that, the Government could
promise to continue its current financial
contributions to health care so long as the
states met its conditions for acceptable
plans. That would free states to experiment
with any of the options the Administration
has outlined—or any others, elther existing
or under development around the country.

In short, Mr. Clinton and Congress could
acknowledge that medical organization and
practices vary substantially in different geo-
graphical areas, as do demographics and po-
litical beliefs. They could develop a plan
that motivated state experimentation, rath-
er than mandating a single system for the
entire country.

Mr. Clinton could insist that national leg-
islation—Medicare, Medlcald, the Employee
Retirement Income Securities Act and the
Internal Revenue Code—not get in the way
of state innovation, but nonetheless impose
sanctions on states that did not conform to
broad national standards.

This approach recognizes that the nation
does not yet know what works or will work
everywhere. It would help the nation learn
from successes and failures while avolding
the possible total fallure of a plan imposed
from Washington.

If Congress adopts an unproven and
untested version of the Clinton plan and it
turns out to be the health care equivalent of
a train wreck, it would be sensible not to
have the whole country on the same train at
the same time.

[From the Los Angeles Times, July 7, 1994]
GIVE THE STATES A CRACK AT DEVISING
REFORM
(By Theodore R. Marmor and Jerry L.
Mashaw)

We have reached a point in the congres-
sional struggle over health-care reform
where there is enough opposition to defeat
the Clinton Administration’s plan but noth-
ing like a firm majority for an alternative.
With proposals emerging from the House
Ways and Means Committee, Senate Finance
Committee and three other committees, the
press reports are confusing, the policy issues
are unintelligible to most Americans and the
chances of deadlock are considerable.

Can a workable version of national reform
be enacted when no majority exists for any
single plan? The answer is yes, but you'd
never know it from the compromise propos-
als now making the rounds. The real chal-
lenge for reformers is to find a strategy that
reflects whatever agreement there is on the
goals of health reform and accommodates
the disagreements on means. Instead, in the
search for a plan that can pass, the com-
promisers focus on what seems doable politi-
cally rather than what s substantively de-
sirable.

Three of these political compromises—
which look appealing on the surface but are
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badly thought through—current crowd the
agenda:

Amending the definition of “universal cov-
erage."” Debates on this issue mask a sub-
stantive disagreement about how great a
role public compulsion, of elther individuals
or businesses, should play in ensuring cov-
erage. A group in the Senate Finance Com-
mittee including John Chafee (R-R.I.) and
John Breaux (D-La.) suggests giving up
President Clinton’s nearly 100 percent goal
and substituting a 95 percent coverage ‘‘tar-
get" by the year 2002. This approach is mis-
guided because it fails to confront either the
large-scale insecurity or the cost escalation
problems that have driven reform. Who will
the 5 percent left uncovered turn out to be?
You? Me? The chronically i11? The usually
well? Only if we know whether reform was
likely to achieve its major goals. The meth-
ods proposed to increase coverage if it falls
below the target percentage may also be
misaimed—either ineffective (another study
of the problem) or pointed in the wrong di-
rection (employer mandates, which would
fizzle if the uninsured were not workers).

A continuing aversion to straight talk
about paying for reform. This was evident in
President Clinton's original proposal that
employers pay for the health insurance of
their employees, reinforcing the delusion
that because employers write checks for
health insurance, they bear the costs. Then
and now, it is we citizens who bear the costs,
whether it's through direct taxes, increased
prices or forgone wages and employment.
The only relevant questions—then or now—
concern the falrness and sustainability of
the distribution of the costs. We will keep
paying a steep price in confusion and discord
until this crucial matter is understood.
Those who want to avold all mandates—indi-
vidual or employer—have given us a scheme
that is truly illusory: Tax 40 percent of the
most expensive health-insurance plans to
provide subsidies for low- and moderate-in-
come Americans. But people in expensive
plans may be there because they are ill, not
because they are rich. And the game-playing
that will go on by people trying to stay
below the 60th percentile ought to reemploy
any insurance company personnel laid off by
other reforms.

Forgetting about the cost-control prob-
lems that prompted the reform movement in
the first place. The continuing escalation of
health costs, which still threatens the af-
fordabllity of health Insurance, has dropped
out of the vocabulary of compromise. Words
like moderate or centrist typically appear in
descriptions of senators like Breaux, Chafee,
David Durenberger (R-Minn.), Kent Conrad
(D-N.D.), David Boren (D-Okla.) and others,
but they don't fit the reforms sponsored by
them, because they contain no serious ap-
proaches to cost control. Just as it does not
make sense to cross a chasm in two steps
rather than a leap, it is impossible to have
workable health reform without slowing the
rate of expenditure increases.

there a compromise that builds on
agreed goals but permits enough variation of
means to assemble a majority for reform?
One possibility is state-led reform (in this,
California is a leader, with its modified sin-
gle-payer health-reform initiative on the No-
vember ballot). Congress could pass legisla-
tion that provided federal assistance to
states that enacted universal coverage, In-
surance law reform and reasonable controls
on costs. This would leave states free to
choose which administrative and health-de-
livery changes they wanted to implement.
By mandating basic reform principles with-
out imposing their administration, state-led
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reform bullds on the reformers’ consensus
about goals while allowing for wide dif-
ferences in the means of achieving them.

States already have a significant track
record in health reform, including Hawali's
near-universal coverage and employer man-
dates. Given the diversity of states, their
varied experience with health care and in-
tense local preferences, why enact a single
brand of national health reform, especially if
it's the poorly considered compromise that
we seem to be headed toward?

By moving compromise in the direction of
preserving goals rather than defining means,
we can allow states the further thought and
experimentation that are needed for effec-
tive Implementation.

HOow WouLD LEGISLATORS Do IT?
(By Carl Tubbesing)

What, If state legislators were construct-
ing it, would a final health care reform plan
contain?

Flexibility.

Delaware Senator John Still summarizes
the notion of flexibility this way: “There's a
perception that states have flexibility in the
proposal, but they really don't. The final
plan should allow for diversity and accom-
modate differences among states. Achieving
flexibility and protecting against unfunded
mandates should be the two primary goals
for states as the proposal moves through
Congress. The plan should be changed to ac-
commodate state reforms already in place.”

Arizona Senate Minority Leader Cindy

Resnick emphasizes the need for experimen--

tation at the state level. “Why are there just
two cholces—managed competition and sin-
gle-payer? Why not five or six? Would all
states be comfortable with the managed
competition approach? Arizona is a managed
care state. But others have little experience
with it and may like it a lot less. States
have been aggressive about reform. The fed-
eral government needs to encourage experi-
mentation,”” says Resnick, citing recent ef-
forts in Florida, Washington, Hawail, Min-
nesota and others.

Ohio Senator Grace Drake says simply, “I
think we should let the states come up with
their own solutions. You can't regulate all
the states the same way. I met with Speaker
Douglas Chamberlain, who's developing his
own plan for Wyoming. I asked him, ‘How
many people live in your state? He salid,
‘470,000." I have 330,000 in my Senate district.
I sald, “You have more sheep than people.’
You can't have an overall plan that tries to
force all states into the same plan."

Represenative David Richardson of Penn-
sylvania and Missouri Representative Chris
Kelly, chalr of the House Appropriations
Committee, wonder why the federal govern-
ment doesn’'t just let the states take the
lead. “I think most states will adopt major
reforms before the federal government will,"”
Richardson predicts. “Why not just let the
states decide what approach they want to
take?"

“Why should the federal government be
doing 1t?"" Kelly asks. “We can learn from
each other. Maybe Missour! will screw it up.
But maybe North Carolina will get it right.
Missour! could learn from North Carolina
and make adjustments.”

One way of providing flexibility would be
for the federal government to establish a
framework, but allow for diversity among
state plans. This approach echoes through
several of the interviews. Senator Drake: *'I
prefer a Jeffersonian approach. Let the fed-
eral government provide a pattern with plen-
ty of room for states to develop plans that
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suit their needs."” Senator Still: “I would
prefer that the federal government establish
a basic structure. The model should define
basic issues, but leave it up to the market-
place and the states to work out all the de-
tails.” Senator Resnick: “Some would argue
that you need a federal framework. Give us
a federal outline and let the states provide
the details.”

What should the framework include? Sen-
ator Still provides the most comprehensive
list: universal access, portability, no exclu-
sion for preexisting conditions, provision for
catastrophic illness, reduced administrative
costs and guaranteed renewability. Senator
Resnick adds a minimum benefit package to
the list; Senator Drake includes coverage for
the working poor and the uninsurable.

Some legislators have other ideas for an
ideal final package. Illinois Senator Judy
Baar Topinka feels strongly that the plan
should place limits on the use of technology:
““‘How many MRIs do we need on one block?
How many herolc actions to save a life?
Where do we put our resources?”

She believes the package should include
tort reform. *'I feel some resentment toward
the president and Mrs. Clinton for taking a
powder on tort reform,"” she says. “If we
want health reform to work, we have to ad-
dress it. They have to have the gonadal for-
titude to take care of this."” Senator Still,
however, does not make tort reform a high
priority, and Representative Jeffrey Teitz of
Rhode Island belleves this traditional state
responsibility should remain with the states.

Pennsylvania Senator Allyson Schwartz
believes “it is very important that the plan
address questions of distribution of services
and health professionals in urban and rural
areas.” Representative Charlene Rydell of
Maine prefers a system with much simpler,
income-based financing.

These legislators are sure that there will
be plenty of opportunity to make thelir views
known to the administration and Congress.
They expect the plan to change. And they
plan to influence it when it does. Represent-
ative Teitz predicts, ‘“Any proposal of this
enormity will go through a series of refine-
ments. Even the designers of the plan expect
it to change.”

“I'm taking them at face value—that this
is just a proposal and they are willing to
modify it, to do whatever is necessary to get
a workable system,"” says Baar Topinka.
Senator Still predicts, “The Clinton plan
will change significantly as it moves through
Congress. And it should.”

Rydell is confident that ‘‘the proposal sets
the stage for states to work together and
with the federal government. I'm optimistic
the administration will work with the states
and that a consensus will emerge."”

Kelly is less optimistic and asserts he will
oppose the plan if it is not changed to ac-
commodate state interests. “We are not
going to let them cram this down our
throats. We could wind up saying ‘don’t pass
it." I'm not inclined to do that today. But
they could force us to go to someone else if
they don't negotiate.”

All would agree with West Virginia Speak-
er Robert Chambers that the states should
be involved in shaping the final outcome and
“ultimately will look at it and judge if the
good outweighs the bad.”
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[From the U.S. General Accounting Office,
Sept. 9, 1992]
STATE HEALTH CARE REFORM—FEDERAL
REQUIREMENTS INFLUENCE STATE REFORMS

(Statement for the Record by Mark V. Nadel,
Associate Director Human Resources Divi-
sion)

SUMMARY OF GAO TESTIMONY

GAO reported in “Access to Health Care:
States Respond to Growing Crisis" (GAO/
HRD-92-70, June 16, 1992) that states have
taken a leadership role in devising strategies
to expand access to health Insurance and
contain the growth of health care costs.
Their approaches range from narrowly fo-
cused efforts to reform the health insurance
market or contain hospital costs to com-
prehensive Initiatives to achieve universal
access to health care coverage.

States attempting comprehensive solu-
tions are hampered by restrictions imposed
by federal programs, particularly Medicaid,
and by the Employee Retirement Income Se-
curity Act of 1974 (ERISA), which preempts
state regulation of employee benefit plans,
including health plans provided by self-in-
sured employers.

GAO presented testimony on states whose
reform plans are affected by federal laws.
Hawali, the only state requiring employers
to provide health insurance, is able to en-
force this mandate because the Congress ex-
empted the state’s 1974 law from certain
ERISA provisions. The exemption, however,
limits the law to its original form and pro-
hibits changes state officials believe are nec-
essary to improve the effectiveness and eq-
uity of Hawail's system.

In enacting a health care reform package
in 1992, Minnesota officials tried to design a
plan that would not require relief from fed-
eral restrictions, thus limiting the state’s
options. To fund a state-subsidized health
plan for lower-income uninsured residents,
the state levied a provider tax that hospitals
may pass on to all payers. The provider tax
is currently being challenged on the basis of
ERISA.

Florida's health plan, enacted in 1992,
would require statutory changes to Medicald
and also might require an ERISA exemption.
If employers do not voluntarily offer cov-
erage to their employees by the end of 19%,
the law contemplates a mandatory system,
which could be affected by ERISA. State of-
ficlals would also like to expand Medicald
coverage to people without employment-
based insurance who are near poverty but in-
eligible for Medicald.

If Congress decides that reform at the
state level {s an appropriate path, it should
consider reducing the potential barriers to
comprehensive state reform. States consider-
ing reform perceive restrictions assoclated
with ERISA and Medicald as potential obsta-
cles. Congress could facilitate state reform
efforts by developing approaches that pro-
vide states with early assurance that they
will receive the federal cooperation nec-
essary to implement change.

Mr. Chairman and Members of the Com-
mittee: This statement discusses our report,
‘“Access to Health Care: States Respond to
Growing Crisis”” (GAO/HRD-92-70, June 16,
1992). Providing health care to every Amer-
ican has become one of the most serious
problems facing the nation. The number of
individuals without—or with inadequate—
health insurance s Increasing, while the cost
of providing care is growing. Our report re-
sponded to a request from Representatives
John Dingell and Ron Wyden to describe
state initiatives that address the problems of
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access and affordability in the health care
system and to report on federal barriers that
limit state options for achieving universal
access to health care. Recently you asked us
to provide additional information about the
need for states to obtain changes in federal
laws to implement innovative health care re-
form,

Several states are developing programs de-
signed to expand access to health insurance
and contain the growth of health care costs.
None has found this to be an easy process.
State political leaders must assemble coali-
tions of supporters from the variety of inter-
est groups Involved in—or affected by—their
health care system. To do so, they must
frame proposals that will win the support
of—or at least be acceptable to—health care
providers, employers, taxpayers, and a pa-
tient population ranging from those cur-
rently well insured through those currently
underinsured to those who have no insurance
at all.

One barrier these state political leaders
face {s the preemption provision of the Em-
ployee Retirement Income Security Act
(ERISA) of 1974. Another {s uncertalnty over
the particular terms that the federal govern-
ment will require as a condition for a Medic-
ald walver. Oregon's recent experience illus-
trates this latter problem. State officlals
worked for several years to develop a pro-
posal capable of garnering the political sup-
port necessary, but their effort was recently
derailed by denial of their request for a Med-
icald waiver.

In my statement, I would like to provide
some background information on the federal
laws that might restrict state efforts to
achieve comprehensive reform. Then I will
present the results from our recent report
describing the reform efforts of several
states. 1 will close by updating the legisla-
tive efforts of four states in this rapidly
changing health reform environment.

BACKGROUND

When enacted in 1974, ERISA was designed
to correct serious problems regarding the
solvency of employer-sponsored pension
plans, but ERISA covers all employee wel-
fare benefit plans, including health benefits.
ERISA established federal standards for
these employee benefit plans—although it
imposes few requirements on health plans—
and preempted their regulation by states. Al-
though preventing states from regulating
health insurance plans, ERISA confirmed the
states’ authority to regulate insurance com-
panies.

ERISA’s preemption provision! enables
employee benefit plans to serve employees in
many jurisdictions without becoming sub-
ject to conflicting and inconsistent laws of
various state and local governments., How-
ever, it has also produced a divided system in
each state: the federal government has au-
thority to regulate health plans provided by
employers who self-insure but not health
policies sold by Insurance companies, and
states can regulate health insurance compa-
nies and their policies but not the plans pro-
vided by employers who self-insure.

Under the Medicaid program, states re-
ceive federal funds only if they meet all rel-
evant federal requirements, including eligi-
bility and benefit plan standards. Medicaid
eligibility is primarily tied to eligibility for
the Supplemental Security Income (SSI) or
Ald to Families with Dependent Children
(AFDC) programs. Due to the eligibility re-
strictions of these two programs, young sin-
gle people and childless couples are generally
precluded from Medicald coverage.

Footnotes at end of article.
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In addition to categorical eligibility re-
quirements, Medicaid recipients must meet
specific income and resource criteria. The in-
come level that states set for welfare pro-
grams is usually the standard that applies to
Medicald eligibility. Medicaid eligibility lev-
els vary across states, with only 16 states of-
fering Medicaid to AFDC-eligible families
with incomes over 50 percent of the federal
poverty level.?

Some state reform plans that do not com-
ply with existing Medicald laws can be im-
plemented by obtalning a walver from the
Health Care Financing Administration
(HCFA). HCFA has the authority to grant
Medicaid walivers and does so regularly.
Some walvers, such as for managed care pro-
grams, can be renewed indefinitely. In addi-
tion, states can obtain demonstration waiv-
ers from HCFA that give them greater lati-
tude to modify their Medicaid programs, but
these walvers are for a limited duration and
cannot be renewed.

STATES ACTIVELY PURSUE HEALTH CARE
REFORMS

State governments have a major stake in
financing and providing health care. States
are a major purchaser of health care services
in this country. On average, over 13 percent
of a state's budget is used to fund Medicald,
which, in 1990, grew by 18 percent. An aver-
age of 20 percent of a state's budget goes to
fund health care programs.

This has led to state governments’ taking
an increasingly active role in the search for
solutions to our national problems of con-
structed access to health care and rising
health care costs. During the first few
months of 1992 alone, three states—Florida,
Minnesota, and Vermont—enacted ambitious
plans to reform their health care systems.

In some states, debate no longer centers on
whether to set a goal of ensuring universal
access to health care coverage, but on how to
achieve it. Hawall was the first state to try
to extend coverage to all its residents, and
its uninsured rate is the lowest of all the
states. The principal tool that has allowed
Hawall to approach universal access is its
1974 law requiring employers to provide
health insurance for employees working at
least 20 hours a week. State requirements
that virtually all employers provide insur-
ance and that insurers cover all employees
result in less uncompensated care and cost
shifting. For most residents not covered by
employers or Medicaid, the state has a sub-
sidized Insurance program, known as the
State Health Insurance Program (SHIP),
with less extensive benefits.

Minnesota, Florida, and Vermont are
among the most recent states to pass laws
aimed at providing coverage to all state resi-
dents. Minnesota's 1992 Health Right Act
phases in several programs to extend access
to health insurance to many of the state's
uninsured. Key features of the act include
creation of a state Health Care Commission,
which is responsible for devising a plan to
set targets for reducing the growth of health
care expenditures, and a state-subsidized,
managed-care health plan for lower-income
residents not eligible for Medicaid.

Florlda's 1992 legislation set a December
31, 1994, goal for universal access to a basic
health care benefits package. It created the
Agency for Health Care Administration to
develop and administer a plan with specific
goals and timetables for ensuring access,
cost containment, and insurance reform.

Vermont's 1992 Health Reform Act pro-
poses to provide universal access to all state
residents by October, 1994. The legislation
created the Vermont Health Care Authority,
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which is charged with preparing two com-
prehensive reform proposals—one based on a
single-payer system and the other based on a
multiple-payer system—to be voted on by
the legislature. In addition, the Authority is
responsible for administering the insurance
reform, data compilation, and cost contain-
ment provisions contalned in the law.

Instead of adopting comprehensive plans,
some states have opted for programs tar-
geted to specific uninsured groups, such as
low-income children and adults. These states
have expanded access to coverage for these
populations either through state-subsidized
private health insurance, such as Washing-
ton's Basic Health Plan, or expanded Medic-
aid eligibility, such as the Maine Health Pro-
gram.

Most states have also adopted measures to
make it easler for people with high-cost
health conditions and for small business
owners and employees to obtain affordable
health insurance Iin the private market. Al-
most half the states have created high-risk
pools to make insurance available to the
medically uninsurable—people who cannot
obtain conventional insurance because of
their medical conditions—and to spread the
risk of covering them among all insurers in
the-state.

To address problems in the small business
insurance market, states have adopted a
broad range of initiatives, including sub-
sidies and regulatory reforms, that attempt
to make insurance more affordable and ac-
cessible. Thus far, most of these efforts have
had only a modest effect on the number of
small firms newly offering health insurance
to their employees.?

While most states have focused their at-
tention on expanding access to coverage,
some have made efforts to control increasing
costs. Through changes in methods for reim-
bursing providers, these states attempt to
limit the health care system’s cost growth
and administrative burden. For example,
since 1972, Maryland has operated a hospital
rate-setting system that reduces hospital
costs and provides for nearly uniform pay-
ments by all insurers, both public and pri-
vate. During this period, Maryland's hospital
costs per admission fell from 25 percent
above the national average to 10 percent
below.

In an attempt to reduce administrative
costs, New York State is now Implementing
a system to coordinate health care billing
and payment procedures. The state's Single
Payer Demonstration Project is expected to
reduce claims-processing costs for partici-
pating hospitals.

FEDERAL BARRIERS HINDER STATE EFFORTS

One barrier to state health reform efforts
is the budget problems experienced by many
states, since many of these reform proposals
require additional state resources. But states
that overcome these budget problems find
that their reform efforts are also hampered
by federal laws and regulations. ERISA is a
barrier because it preempts state authority
to regulate employee health benefit plans.
While ERISA was primarily intended to cor-
rect problems with the solvency of employer-
sponsored pension plans, its impact on em-
ployer-provided health benefits has grown as
more firms have self-insured for health bene-
fits. Over half of U.S. workers are employed
in firms that self-insure, and states cannot
require such employers to provide a specific
health plan or pay state-imposed premium
taxes. The funding base for state-sponsored
high-risk pools, for example, is limited be-
cause the Insurance assessments that supple-
ment indlvidual premiums do not apply to
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self-insured companies. Without more flexi-
bility In dealing with self-insured firms,
states’ reform options are limited.

On the other hand, many large employers
and union groups fear that any diminution of
ERISA could undermine the structure of ex-
isting employer-provided health Insurance
plans. Employers with operations in more
than one state are concerned that alter-
nations to ERISA might increase thelr ad-
ministrative costs if they must comply with
different requirements in different states.
Some unions are also concerned that changes
to ERISA may lead to limitations of their
benefits plans or an increase in cost-sharing
burdens.

Medicald's rules and requirements also
present obstacles to state reform efforts.
States wishing to Implement reforms may
need waivers or legislative action to modify
Medicald requirements. Examples of such re-
forms are integrating the Medicaid program
with a state health insurance plan or creat-
ing a single organization to administer all
payments to health care providers. States
find the process of obtaining Medicaid waiv-
ers and subsequent renewals to be cum-
bersome.

However, those administering this process
have legitimate concerns that protections
contained in the law not be compromised
without careful thought. Medicaid regula-
tions exist to ensure that state reform ac-
tivities do not diminish minimum standards
or quality of care for program recipients. In
addition, the federal government is con-
cerned that state reform efforts that expand
health programs to a broader population
might generate additional expenses for Med-
icaid. For example, some states that want to
expand Medicaid to groups that are cur-
rently ineligible are seeking additional fed-
eral funds, thus increasing costs for the fed-
eral government.

In the remainder of this statement, I will
discuss the experience of several states, pri-
marily Hawall, Minnesota, Florida, and Ver-
mont, whose efforts to expand access to
health insurance have been affected by fed-
eral constraints.

Hawaii needs Federal legislation to refine
system

Hawalil is the only state that now requires
employers to provide health insurance to
employees. Hawall is able to enforce this re-
quirement because the Congress passed legis-
lation exempting the state’s 1974 law from
certain ERISA provisions. In part because its
law took effect before ERISA was enacted,
Hawall is the only state with such an exemp-
tion. The exemption, however, has frozen the
Hawallan law in its original form. The
ERISA exemption is limited to Hawall's Pre-
pald Health Care Act as it was passed in 1974;
the state cannot amend the act unless spe-
cific legislation is passed by the Congress.

Hawall officials belleve they have made
great progress in their quest toward achiev-
ing universal access, but they also told us
that they need to improve the effectiveness
and equity of the state's system. A small
percentage of the population remains unin-
sured. The state cannot modify the man-
dated benefits package for employer-pro-
vided insurance, require coverage for depend-
ents, or change the cost-sharing formula for
premiums. Hawail 1is currently seeking
amendments to ERISA to permit it to re-
spond to implementation problems or to im-
prove the employer-mandate law.

Other states that have tried to move to-
ward coverage of all their citizens have had
to work within ERISA’s constraints. States
adopting universal access plans more re-
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cently than Hawall did not have the option
of requiring employer-provided insurance
and had to devise other approaches. One
strategy, enacted by Massachusetts and Or-
egon but not yet implemented, has been to
create ‘“play-or-pay’ systems that rely on
the state’s power to tax. Employers are re-
quired to pay a tax to help finance state-bro-
kered Insurance; if they provide health in-
surance to employees, they generally receive
a credit for the amount they spend on cov-
erage. These laws, however, are expected to
face legal challenges based on ERISA, and
the outcome is uncertain.

Minnesota's options limited by federal
constraints

When Minnesota officials considered dif-
ferent methods of reducing the number of
uninsured residents in the state, they de-
cided to construct a plan that would not re-
quire rellef from federal restrictions. Avoid-
ing federal constraints, however, was itself
an approach that limited their options. One
reason for ruling out a play-or-pay system,
for example, was uncertainty about whether
such a system would withstand an ERISA
challenge.

A key component of the health package
that Minnesota adopted 1s a state-subsidized,
managed care health plan for lower-income
residents who are not eligible for Medicald.
In addition to collecting premiums from en-
rollees, the state will fund the plan with a 5-
cent Increase in the state clgarette tax and
a phased-in provider tax: (1) a 2-percent gross
revenue tax on hospitals (effective 1893) and
on physicians and other health care provid-
ers (effective 1994) and (2) a 1-percent tax on
HMOs and nonprofit health service compa-
nies (effective 1996). Hospitals may pass the
tax through to payers during 1993, to the ex-
tent allowed under federal law.

Minnesota officials decided to use a pro-
vider tax so that financing would come from
within the health care system. Because
ERISA preempts states’ ability to regulate
employee benefit plans, other financing
mechanisms, such as a premium tax, would
not have reached self-insured employers,

State officials told us that ERISA pre-
cludes their taking other actions that could
enhance the effectiveness and fiscal sound-
ness of their program. For instance, they
would like to discourage employers who cur-
rently provide health insurance from drop-
ping coverage for employees who could be el-
igible for the program, and have discussed
techniques such as taxing these employers.
They are concerned, however, the ERISA
may bar such an approach.

Another idea Minnesota officials are con-
sidering is collecting the premiums of pro-
gram enrollees through a payroll deduction
mechanism. They are not sure whether
ERISA would prevent them from requiring
all employers, including those who self-in-
sure, to collect the premiums for the state.
In addition, thelr fears that their plan might
be contested were realized when a self-in-
sured union health plan recently announced
that it would bring suit under ERISA to
challenge the provision allowing hospitals to
pass the provider tax through to payers.

Florida seeks Federal action

In contrast to the Minnesota approach,
Florida policymakers enacted a health re-
form plan whose full implementation would
require statutory changes to Medicaid and
also might require an ERISA exemption.
Florida's Health Care Reform Act stipulates
that the state’s 2.5 million uninsured should
be offered coverage primarily through an ex-
pansion of Medicaid and an extension of em-
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ployer-based insurance. Because the expan-
sion of employer sponsored coverage is ini-
tlally voluntary, an exemption from ERISA
requirements is not needed Immediately.
Florida officials believe, however, that ob-
taining such an exemption now would pro-
vide a catalyst for voluntary expansion of
coverage.

The Florida law asks employers in the
state voluntarily to offer coverage to all of
their employees by December 31, 1994. A
newly created state agency will establish in-
terim targets, by firm size and industry. re-
garding the percentage of employees and de-
pendents insured and the number of employ-
ers offering Insurance. In this way, Florida
hopes to challenge its business community
to expand employee health insurance on a
voluntary basis. If substantial progress has
been made towards insuring all employees by
the end of 1994, the state will continue this
voluntary approach. However, if target levels
are not met, Florida officials will consider
implementing some type of mandatory em-
ployer-sponsored health insurance system.

A potential obstacle to the expansion of
employer-sponsored coverage is ERISA’s pre-
emption of state regulation of employee ben-
efit plans. ERISA precludes Florida from
mandating employer-based coverage. In addi-
tion, Florida could not levy a premium tax
or specify a minimum benefits package for
all employers because the state could en-
force these requirements only with respect
to employers that purchase health insur-
ance, not those who self-insure. Florida offi-
clals are considering a play-or-pay require-
ment, but recognize that employers could
challenge such a system under ERISA.

State policy makers think that if the state
has the ability to compel all employers to
provide health Insurance, employers might
be more inclined to provide coverage volun-
tarily. Therefore, Florida officials have pro-
posed that the Congress amend ERISA's pre-
emption clause with respect to health plans.

Another element In Florida's strategy to
provide universal coverage is to expand Med-
icaid to people without employment-based
insurance who are near poverty but lneli-
gible for Medicald. Because approximately
600,000 Floridians are in this category, state
officials would like to implement a Medicaid
buy-in program that de-couples economic as-
sistance from medical assistance. Medicaid
coverage would then be expanded to those
who may not be categorically eligible and
who have incomes below 250 percent of the
federal poverty level. Under this program,
state officlals expect that participants would
share in the cost of premiums and would be
offered a benefits package that is less com-
prehensive than Medicaid’s.

It is possible, though unlikely, that this
proposal could be implemented through a 5-
year non-renewable demonstration waiver.
Florida officials, however, told us that they
need congressional legislation because limit-
ing the duration of such a complex program
to 5 years would not justify the difficulty
and expense of implementing it.

Medicald requirements also may constrain
Florida's efforts to control the cost of Its
health care system. Part of Florida's cost
containment strategy is to place its Medic-
aid population in managed care settings.
HCFA is authorized to grant waivers that
allow states to implement such programs,
but the law also stipulates that Medicaid and
Medicare beneficiaries cannot constitute
more than 75 percent of an HMO's patient
population.® In some parts of Florida, this
requirement s difficult to achieve, thus
hampering the state’s attempt to provide
more care through HMOs.
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Florida officials are also seeking changes
to Medicare laws. They would like the Con-
gress to amend the laws to permit wide-scale
demonstrations of alternative payer sys-
tems, including state administration of all
Medicare benefits through a single-payer
system.

Vermont anticipates need for Federal relief

Vermont's reform proposal is similar to
Florida's in that it defers immediate need for
relief from federal restrictions. The corner-
stone of the plan is the implementation of ei-
ther a single-payer or multi-payer universal
system by October, 1994. The legislature will
decide which system to implement after No-
vember 1, 1993, Key components of any Ver-
mont system will include universal coverage,
uniform and portable benefits, capital ex-
penditure controls, and global budgeting for
hospitals and providers.

Vermont officlals believe that ERISA s
the largest hurdle for implementing their
universal access plan. They are concerned
that as the state gains more control of the
health system, more employers will self-in-
sure, removing themselves from the system.
In addition, they realize that if the state
were to implement a single-payer system, at
some point they may want to include Medi-
care within the system. State and federal of-
ficials are uncertain whether Medicare could
be integrated Into such a system under cur-
rent law.

CONCLUSIONS AND MATTERS FOR
CONGRESSIONAL CONSIDERATION

An increasing number of states are trying
to expand access to health insurance while
controlling increases in health care costs.
Their approaches range from narrowly fo-
cused efforts to reform the health insurance
market or contain hospital costs to com-
prehensive initiatives to achieve universal
access to health care coverage.

Comprehensive state reform solutions have
proved challenging to formulate and imple-
ment. States not only are having difficulty
in building support for their reform efforts,
but also are hampered by federal laws and
regulations that make it difficult to design
and implement innovative health care re-
forms. State officials have commented that
the uncertainty assoclated with receiving
permission to circumvent federal require-
ments has hindered comprehensive reform.

There s widespread agreement that our
health care system needs major changes.
Some believe that such change can be
achieved most effectively through national
reform. Others contend that states should
take the lead on reform efforts either;

(1) To gain information on the feasibility
of incorporating such changes into a na-
tional plan, or

(2) To permit states to design unique plans
that are most appropriate for each State's
particular characteristics.

If the Congress decides that reform at the
state level is an appropriate path, it should
consider reducing the potential federal bar-
riers to comprehensive state reform. For a
state that is pursuing the difficult process of
comprehensive reform, ERISA eliminates
some options, such as mandated employer
coverage. Additionally, some states are
struggling to implement approaches specifi-
cally designed to circumvent ERISA, but
still fear that their plans might not survive
a challenge based on ERISA.

Congress could facilitate state reform ef-
forts by developing approaches that provide
states early assurance that they will receive
the federal cooperation necessary to imple-
ment change. For example, states would
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need assurance that they could obtain a lim-
ited waiver from ERISA’s preemption clause
in order to develop certain innovative uni-
versal access systems. The Congress could
define minimum standards—governing such
factors as benefits packages, extent of cov-
erage, accountability, and terms under
which the walver application might be re-
voked—that a state must meet to receive
and maintain such a walver.

Additionally, if the Congress is interested
in state demonstration projects that achieve
universal coverage through an approach en-
tailing the use of Medicald funds, the Con-
gress might consider amending or streamlin-
ing the walver process for Medicaid restric-
tions. This would facilitate the integration
of the Medicald program into state com-
prehensive reform efforts.

FOOTNOTES

129 U.5.C, section 1144 (1988).

2Recently Congress has passed legislation that ex-
pands and enhances Medlicald maternal and child
health services. Medicald eligibility has expanded to
improve the of low-1 . children,
and infants to needed health care by not only broad-
ening the allowable service coverage to these groups
but also severing the traditional link between Med-
icald and AFDC income eligibility criteria.

3For a more detalled discussion of state efforts to
modify the health insurance market for small busi-
nesses, see ‘“Access to Health Insurance: State Ef-
forts to Assist Small Businesses” (GAO/HRD-92-90,
May 1992),

1A state can request a demonstration waiver that
would permit them to increase this percentage.

Mr. GRAHAM. Thank you, Mr. Presi-
dent.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KERREY. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. KERREY. Mr. President, what is
the business at the moment?

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Nebraska [Mr. KERREY] is
recognized to speak for up to 30 min-
utes.

Mr. KERREY. Mr. President, I yield
such time as necessary to the Senator
from Minnesota.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota is
recognized.

HEALTH CARE REFORM

Mr. DURENBERGER. Mr. President,
I am going to speak briefly this morn-
ing on health reform and some of the
issnes that we talked about Tuesday
morning in terms of cost containment
and coverage.

At the end of it, I hope to have a cou-
ple of comments relating to the subject
that my colleague from Florida dis-
cussed also in terms of State flexibil-
ity, and they will probably be very dif-
ferent from my colleague, but it does
not in any way reflect on the respect
that I have for him because, in many
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ways, we are of one mind on the failure
of this Nation to sort out responsibil-
ities between various levels of govern-
ment in order to meet the needs of peo-
ple.

But in health care and in the reform
of health care, particularly when we
are talking about access to medical
services, I think it is a very, very dif-
ferent problem, a different situation,
which calls for a different solution, and
the Federal missions become very, very
important. Even though they are not
well understood, they really are very,
very critical.

Let me begin where I left off on my
comments on Tuesday with trying to
distinguish in the whole debate about
health care reform, what is reform or
change and what is an extension of cov-
erage?

As we all know, there seems to be a
great deal of confusion here not only in
this town but I suspect across this
country, as to whether or not reform is
all about extending coverage or wheth-
er reform is about changing the cur-
rent system. It seems to me that most
problems people are experiencing are
with the current system. Obviously,
what they like is also in the current
system. Trying to balance that right
now is the challenge of health care re-
form.

But the reform and all of the efforts
of the reform, no matter whose plan
you might choose, is designed to reduce
the costs in this system, maintain and
enhance the guality, and increase the
affordability; in other words, make it
possible for every single American to
have what the wealthiest of Americans
believe they can have simply because
they can afford to buy it. That is re-
form.

The coverage side means to expand
the benefit of this high-guality care, to
every single American.

Yesterday in the Washington Post
there was an interesting article by Ste-
ven Pearlstein entitled ‘‘Containing
Spiraling Medical Costs Isn't Popular
Topic With Reformers,’’ and points out
the obvious, which is most Ameri-
cans—and I will just quote the cut line
under the Reischauer picture. Bob
Reischauer of CBO says, ‘‘Cost contain-
ment hurts * * * access makes people
happy.”

We all know that in this town,
change or the prospect of change cre-
ates apprehension. Promise of more
creates good feelings.

That is the real challenge that we
face in reforming the current system.

There are two basic ways, as this
Steven Pearlstein article points out, to
contain costs of health care or medical
care or practically aaything else in
this country. One is to increase com-
petition among providers and increase
choices on the part of consumers. And
the other one is to have the Govern-
ment control the prices. Those are the
two basic choices.
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In America, if I were to try to state
a goal that we would hold out for our-
selves in health care, we would say we
want access for all Americans to the
highest quality care at a lower cost
than we are presently faced with today.

So you can contain the costs under
either of these two options: Competi-
tion, choice, markets; or Government.
But under the Government approach,
you simply cannot get the high quality
because the only way you can get to
have more and have better at a lower
cost is through productivity, doing
things better. And Government produc-
tivity is an oxymoron, two mutually
inconsistent words.

So the only way you can get more
productivity and more affordability is
from competitive markets where con-
sumers have the leverage of informed
choice. Government price controls sim-
ply are not an option.

Now, the article in the Post points
out wvery succinctly that President
Clinton last year tried to have it both
ways.

He advocates more choice and more
competition, but then he regulates the
new system that is designed to do it—
premium control, fixed expenditure
budgets, government alliances, em-
ployer mandates, Government boards
and commissions, overlaid on top of
what he describes as a new functioning
market, It does not work.

The premium controls are gone in
most plans. In most of the plans that I
have seen, the budgets are gone, gov-
ernment alliances are going, employer
and individual mandates, we hope, are
gone.

So what does that mean? That those
of us who advocate competition and
choice can declare victory and go
home? No. No, we cannot. Why? Be-
cause we cannot get to our new goal
unless we also change the Government-
run, price-controlled system that today
in America drives the health care costs
right here in the current U.S. system.

Now to understand this, Mr. Presi-
dent, you must understand this: At
about the same time 30 years ago when
the first Canadian Province went to
universal coverage by creating a sin-
gle-payer system, the provincial gov-
ernment decided they would set fees for
the doctors, they would set fees for the
hospitals, and they would pay the bills.
About the same time the first Cana-
dian Province did that, a single-payer
system in Canada, we did the same
thing in the United States of America.
And while Canada now has a govern-
ment-run, price-controlled system for
the whole country, we, unfortunately,
installed a system only for people 65
and older, for the disabled, and for wel-
fare dependent low-income persons.

We know that Government program,
the Canadian system, in the United
States as Medicare and Medicaid. The
unfortunate thing is that it is run in
the heart of every community in Amer-
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ica. Unfortunately, it is surrounded by
an American system in every one of
these communities. And in the Amer-
ican system in each of these commu-
nities, the Government does not set the
fees for the services. The Government
does not control the prices to be paid.

So in every community in America
today, we have one-fourth of our citi-
zens in a Canadian system and three-
fourths in an American system.

So you say, ‘‘What's wrong with it?"
Well, nothing, until about 10 years ago.
So long as the Government paid the
same fees for the same services for the
Canadian system that the employers
and private insurance companies were
paying in the American system, there
was no problem. No problem. But in
1983, right here on the floor of the Sen-
ate, we passed something called the
Prospective Payment System, and we
said in the government-run Canadian
system we are now going to set fixed
prices for all the 468 hospital proce-
dures. That meant that the Govern-
ment was going to control prices for
the elderly, disabled, and low income
for all of the hospital procedures. At
that point, the problems began. Now,
the hospitals were only going to make
so much money for all of these pa-
tients.

So what happened? The doctors saw
their patients someplace else and they
got paid under the second part of the
Canadian system, here in Medicare
called part B. If you put your patient
in the hospital, you could only get so
many dollars from the Government.
But if you saw your patient somewhere
else under part B, you could get as
much as you wanted. Whatever you
charged you got paid. And what hap-
pened? The hospital payments under
part A started to level off and our pay-
ments, our subsidy payments, under
Medicare part B exploded.

So when the Government froze part B
payments in 1985 and 1986, the doctors
all responded by seeing twice as many
patients or doing twice as many proce-
dures. That is what happened. So that
is the effect of price controls in a Gov-
ernment-run system.

What happens then, let us say you
try to see twice as many patients or do
twice as many procedures. You can get
away with that only so long and as the
Government starts to reduce its pay-
ments to you, as compared with what
your actual costs are. You can make up
some part of that by doing twice as
much, but at some point in time you
run out of hours and you have to see
patients who are not in the Govern-
ment system.

So the smart thing is, you see only so
many Government patients, and then
you see the people that are in the
American system. And tken what you
do with this difference between what it
costs you to open your doors and see
people and what the Government will
pay you, you take that difference and
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you add that to the bills of the Amer-
ican system patients that you see. And
that is what has been going on.

Doctors will see the one-fourth of
their patients in the Government sys-
tem at 59 percent of what they get for
other patients, which is what the Gov-
ernment pays the doctors, and they pay
the hospitals about 71 percent. As a re-
sult, the doctor and the hospital take
that difference and try to put it over
on their private-paying patients.

So when we in the Government de-
cide we are going to save Medicare
money or Medicaid money when we
want to get budget savings by cutting
Medicare and Medicaid, what happens?
We make this cost shift even worse be-
cause we are reducing the payments to
the doctors and the hospitals and ac-
centuating the shift, where it is pos-
sible, over on to the private-paid pa-
tients.

Late in the 1980’s, all the employers,
or many of the employers, said, ‘‘Hey,
stop. We have had enough of this. It is
enough to pay the bills for our own
people, our own workers. Don’t add on
everybody else's payments on top of
it.”

So since then, we have seen a change.
And let me just show you on this chart
the nature of that change.

In the 1980’s, the payments were
roughly the same in both of the sys-
tems, but clearly starting in the early
1990’s, the lines started to diverge. And
if you follow this line, this is the
growth in the cost of the Government-
run system, just one of them. That is
Medicare. And up to 1993, it goes up at
the rate of about 10 percent and after
that it is now going up at the rate of
11.5 percent a year.

Remember, this is a price control
system. The growth in expenditures is
not because we are giving providers 11.5
percent more money. It is simply be-
cause, in order to see these patients,
they are going to do a lot more services
and procedures, they are going to
charge the system as much as they pos-
sibly can in order to pump money into
this system.

By contrast, what is going on in the
American system? Here is the private
insurance line. That line is starting to
come down. Here is the Mayo Clinic,
which has 1,100 doctors in a huge sys-
tem, coverage for much of America,
but providing care for many of Ameri-
cans. That line, since the 1990's, has
been averaging about a 3.8-percent-a-
year increase and in the last 2 years it
is less than 1 percent.

So you see, in the American system
where three-fourths of the people are,
the costs are coming down. But in the
Government-run system—the one we
run for the elderly, the disabled, and
the low income—the costs are going up
even faster, even though our payments
to the system may not be.

And so, I tell my colleagues to take
a look at this, as we get close to the
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end of health care reform; that if we
really want to reform this system, one
of the essential ingredients is to do
something about the President’s prom-
ise that every American could have a
private health plan that could not be
taken away from him.

It is essential to reform that we end
the Canadian system that we are run-
ning in America—not overnight; allow
the people to help us do it. But at least
give people in our communities the op-
tion to get out of the Canadian system
in their community and into an Amer-
ican system that will hold the costs
down at a pace as good as the Mayo
Clinic to less than 1 percent a year.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nebraska [Mr.
KERREY].

Mr. KERREY. Mr. President, I have a
speech I will give. I just want to point
out that what the Senator from Min-
nesota has done with his speech, and
what I will attempt to do with mine as
well, is to refocus attention away from
this current public question, which is,
“Are we going to have a soft trigger,
hard trigger—what kind of mandate
might be in there?”

I must say, though I find myself ar-
guing against the mandate of insur-
ance, what is far more important is
whether or not the bill we discuss and
the bill we debate and the bill we write
will reduce the regulatory require-
ments of the Federal Government and
give the market an opportunity to
work. There will be many people who
are already coming to us asking to be
protected from the market, asking to
be protected in some way, shape, or
form. 1 believe strongly we cannot
make the mistake of driving initial
Government demand into the system
while simultaneously restricting the
supply by protecting people in one way,
shape, or form. So, far more important
to me in this legislation the majority
leader is drafting right now—far more
important than the question of a man-
date, which I have already indicated I
do not like—far more difficult for me
will be the presence of lots of regula-
tions that make it difficult for the
market to work.

THE GRINCH THAT STOLE HEALTH
CARE REFORM

Mr. KERREY. Mr. President, I have a
title for this particular speech. It is en-
titled ‘*“The Grinch That Stole Health
Care Reform.” I want to make it clear
I do not have the Republican leader in
mind this morning, unless of course he
has filibuster in mind. I have in mind,
instead, some rather difficult economic
and political facts about health care
and health care reform.

The difficult economic fact is that we
spend too much on health care not too
little. And the more we spend the more
difficult it becomes for lower income
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Americans to afford health care serv-
ices. The difficult political fact is that
our most significant Federal post
World War II actions have had the un-
intended effect of adding to health care
inflation. Thus, a great double
barrelled paradox: Our demand for
more and more expensive care and our
effort to extend coverage have contrib-
uted to the numbers of Americans for
whom being uninsured is a dangerous
way of life.

The Republican leader may still
come grinch-like to this floor to delay
action. However, he is not the chief
villian here. The grinch I have in mind
is all of us. Our collective appetite for
health care services and our collective
will to do good.

Let me be clear. I want every Amer-
ican to know with certainty that they
will get continuous, high quality
health care as a birth right. There
should be no doubt and no requirement
of groveling to prove some special sta-
tus other than being an American
under color of law.

There are tens of millions of Ameri-
cans who are involuntarily uninsured
and tens of millions more who wonder
if they will be next. They ration the
care they receive because they cannot
afford to pay the bills. They deny
themselves and their children good
health. They do not enjoy the tremen-
dous benefits of access to continuous
health care. There is, as a consequence,
a moral urgency to end this American
fact of life.

However, let me also be clear: Our ca-
pacity to afford high-quality care is di-
rectly proportional to our productiv-
ity. Saying that you have a right to
care does not guarantee high gquality.
That we Americans are going to have
to earn. If our non-health-care econ-
omy does not make productivity driven
gains, our appetite for quality will not
be satisfied. No Federal law can guar-
antee the quality of our care. Only our
willingness to work and produce can
accomplish this task.

Further, good health is not just an
issue of making certain that all Ameri-
cans know they can get good care.
While it is painfully obvious that acci-
dents result in unavoidable and expen-
sive tragedies which will require us to
pass the collective hat, it is just as ob-
vious that many of our costs are asso-
ciated with self-inflicted abuse.

The horror story of an American
child born with high medical bills
should be balanced with the horrible
tragedy of a society where women af-
flicted with AIDS or addicted to co-
caine bring babies into this already dif-
ficult world. Rather than encouraging
the idea that we are all victims of a
system which is unfair we should be en-
couraging the idea that we are respon-
sible for correcting our destructive per-
sonal weaknesses.

After making it clear that I believe
health care should be a right, but that
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high quality care will have to be
earned, let me throw one more bucket
of cold water on our ardor for reform:
Americans spend too much on health
care. That is the problem. We spend too
much because we spend too little time
trying to understand how we could
spend less. Except for those who have
been given hospital, doctor, or phar-
macy bills they cannot pay, most of us
do not worry about how much we are
spending because someone other than
us pays the bills.

Instead of insisting that we be given
information about the price and qual-
ity of services and products, we have
been insisting on getting more of the
product which shelters us from worry-
ing about such things: Insurance. The
whole battle cry of the health care de-
bate—universal coverage—is a request
to be protected from the requirement
of having to understand and pay the
bills.

Like the boys in the story Pinocchio
who were enticed into having a good
time at the fair, we have grown sick on
the sweets and have become jackasses
in our pursuit of better technology
which can make us young again. While
we have asked for more, more, more,
we have simultaneously insisted that
our Government erect a barrier be-
tween ourselves and the price of the
goods.

How have we done this? In many
ways. The four horsemen of the health
care cost apocalypse are four Federal
laws which were enacted to do good
things, as they unquestionably do.
However, in addition to helping they
each drive additional demand into the
system and reduced personal account-
ability to cost.

The four are tax treatment of em-
ployer provided health benefits, Medic-
aid, Medicare, and the dishonest budget
methods used by the Federal Govern-
ment. By treating health benefits as a
fringe we encourage individuals to buy
expensive plans which look less costly
after taxes are paid. By collecting
taxes and paying the bills for poor
Americans on Medicaid and elderly
Americans on Medicare we reduce mis-
ery, but we redistribute $280 billion
into health care spending. Worse, be-
cause we allow the Federal Govern-
ment to budget without balancing
health spending with dedicated health
revenues, citizens neither know what
they are spending nor who is paying
the bills.

I do not believe there is a villain
whose activities are singularly respon-
sible for our rising health care costs.
There is no doubt that greed causes us
to spend more than we should. There is
no doubt that money has corrupted the
decisions that are made by some pro-
viders, some institutions, some law-
yers, some businesses, some politi-
cians, and some patients. However, I
believe the principal problem is that
we have been simultaneously asking
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for things that are in conflict with one
another, and that the central argument
of this debate will be whether or not we
are going at last to trust that market
forces can in fact produce sufficiency
in health care, that market forces can
in fact accomplish good things. That
will be the central question that we
need to answer.

Unless you are honestly arguing that
the Government should take over
health care, and some are honestly
doing this, then we must in the spirit
of honest disclosure tell the American
people that the most important change
which must occur if we are going to
make this work is to change our behav-
ior. We must learn more, work harder,
and lower our expectations of the per-
fect medical outcome.

I sincerely believe if we reform the
market correctly it can help provide
citizens with the information they
need to obtain high-quality care at a
lower price. It will also provide incen-
tives for health professionals to deliver
care in a more efficient manner.

By using market forces, we can cre-
ate an equitable health care system
which allows us to subsidize those indi-
viduals who need help paying the bills.
To be clear again, I am an advocate of
interfering with the market to help
people who cannot afford to pay the
bills. For most people in this country,
health care is not a frill. It is a life-or-
death necessity.

My hope is that in this debate, we
will come and at the end of the day, we
will enact legislation that will provide
the security Americans are asking for,
provide that security in an environ-
ment where we recognize honestly that
the market has been doing an unprece-
dented job in the past 3 years and that
we ought to use those market forces to
do even more good in the future.

I yield the floor.

Mr. DURENBERGER addressed the
Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota.

Mr. DURENBERGER. Mr. President,
I ask unanimous consent that I may
proceed for 5 minutes as in morning
business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

HEALTH CARE AND NATIONAL
UNIFORMITY

Mr. DURENBERGER. Mr. President,
I think we are waiting for a couple of
our colleagues to come to the floor to
speak on other matters. But I want to
rise to thank my colleague from Ne-
braska, not only for that statement but
to tell my colleagues that when he ar-
rived here as a former Governor, I did
not know what to expect.

I was very surprised when, as a mem-
ber of the Pepper Commission, Senator
KERREY took me aside—he was not a
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member—and asked: *'Do you suppose I
could come to one of your meetings?” I
said, ““I don't know why not.”” He actu-
ally showed up and began coming to
the meetings. While he could not par-
ticipate as an active member, he at-
tended those meetings, and he has
since reflected not only the commit-
ment that took him to those meetings
but also a commitment to deal the im-
perative that the American people need
some leadership from Washington, and
the U.S. Senate in particular, to set a
vision for the future of health care de-
livery and universal coverage.

I am so grateful for the last number
of months that we have been working
together in a bipartisan fashion to
craft a bill that reflects not only that
vision and that goal but also a prac-
tical bipartisan, bicameral way to get
there. I am so grateful to him for the
leadership that he is providing on the
other side of the aisle.

Now that I have made reference to
Governors, as I did in my earlier com-
ments, another one of our colleagues
who is a former Governor, our col-
league from Florida, Senator GRAHAM,
spoke earlier this morning on the role
of the States in health reform.

As I indicated earlier, if there is a
federalism issue around, this has to be
it: How do you spend a trillion dollars
out of the economy every year, and
what is the role of Government in
doing it?

Senator GRAHAM and I have spent a
lot of time talking about issues of com-
munity health, public health, the way
in which the medicalization of health
care in this country is depriving Gov-
ernors, depriving local communities,
depriving families and people of the op-
portunities to do community-based
health care the way we need to do it.
However, I must say that I have a
slightly different view than he has on
the most appropriate role for State
governments in helping all Americans
gain access to medical services.

I think there is a critical role within
States and in communities to enhance
public health, community health, envi-
ronmental health, housing, nutrition,
immunization—all of the basic health
needs. But when it comes to access to
medical services, people get their medi-
cal services in local communities; they
do not get them in States. Medical
markets and communities are not con-
fined to State borders. Therefore, we
desperately need national rules by
which these medical markets are going
to work in the future.

If you look at where the anticompeti-
tive, anticonsumer laws are in medi-
cine today, they are all at the State
level. Every one of them is at the State
level because what has happened at the
State level is that insurance compa-
nies, doctors—all kinds of medical pro-
fessionals—have used State laws to
protect their speciality from competi-
tion and to shield medicine from the
consumer.
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Look at State-legislated mandates,
for example. Every insurance plan sold
in the State of Tennessee must include
chiropractic or must include podiatry.
Or, in my State, insurance plans must
include coverage for hair loss and for
facial reconstruction. You name a new
medical speciality, you name a new
service, and somehow or another the
servers have found a way to enshrine
their service and their speciality in our
State medical practice acts, called li-
censure, and in our State legislation,
called insurance.

And when someone comes along and
says, “We are going to practice medi-
cine differently by sharing the risk, by
enhancing the quality of services, by
giving consumers more information
and more choices,” then the fee-for-
service indemnity system rises up and
enacts laws that say you cannot do
that.

There is a current phenomenon called
‘“‘any willing provider,”” which means
that an integrated health care system,
a clinic, the Scott White Clinic in
Texas, the Cleveland Clinic in Ohio, or
wherever, cannot decide which doctors
can associate with them and which
cannot. “Any willing provider" says
you have to take them all. If some doc-
tor applies, you have to take him. This
sort of thing has been enshrined in
State legislation all over the country,
and it has given us a $1 trillion a year
system, on the way to being a $2.2 tril-
lion a year system.

S0, Mr. President, as we debate what
is the solution to the reform that is be-
fore us, I suggest we take an example
of one national law that has made it
possible for employers and employees
working together to bring down the
costs of health care.

That law is ERISA. We have the
ERISA preemption rule which says
that State legislation cannot impact
employee benefit programs. So what
has happened in health care is that all
of these employers, rather than having
to buy a $500 or $600 plan filled with all
these State benefit mandates, filled
with all of these contrivances from the
medical industry, have said, *‘We are
not going to buy insurance; we are
going to self-insure. Our company will
take responsibility, will bear the finan-
cial risk of caring for our own employ-
ees.” Then they go out and hire benefit
administrators, third-party adminis-
trators, HMO’s—whatever the case may
be—integrated systems, to change the
way medicine is practiced, to improve
the quality of access, to improve the
services, to improve the prices for their
employees.

That is why we see private sector
health spending in the chart I referred
to earlier, that line decreasing—be-
cause we have one national rule that
protects people who want to have bet-
ter care for less money from burden-
some State regulation.

As we debate health care in the com-
ing weeks, and begin to talk about why
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we need a uniform benefit set at the
national level, why we need national
antitrust rules, why we need national
liability rules, that sort of thing. Re-
member, it is because people do not get
their medicine in States, they get it in
local communities and those commu-
nities overlap—Tennessee and Ken-
tucky; North Dakota and Minnesota;
South Dakota and Minnesota, and so
on. So people buy their health care in
communities, they do not buy it in
States. We need national rules so these
local markets can provide more and
better health services for less money
for all of our citizens.

Mr. President, I yield the floor.

Mr. KOHL addressed the Chair.

The PRESIDING OFFICER (Mr.
MATHEWS). The Senator from Wiscon-
sin.

NOMINATION OF JUDGE STEPHEN
BREYER

Mr. KOHL. Mr. President, I come
here this morning to speak in behalf
and to support the nomination of
Judge Stephen Breyer to the U.S. Su-
preme Court, and to speak briefly—but
critically—about the process that I be-
lieve will result in his confirmation.

Judge Breyer came before the Judici-
ary Committee with a reputation as a
brilliant legal scholar and a fair-mind-
ed judge.

For the most part, the committee's
hearings confirmed these judgments.
Judge Breyer impressed us with his
ability to simplify complex legal doc-
trines and cut to the heart of fun-
damental constitutional questions. His
answers revealed that he is a moderate,
that he is a reasoned man of principle
with a commitment to the rule of law;
a man who is likely to strengthen the
center of the Supreme Court, rather
than polarize it.

Throughout the hearings, two main
criticisms were levied against Judge
Breyer. First, many charged that
Judge Breyer acted unethically be-
cause he ruled in cases that may have
indirectly affected his investments.

I do not believe Judge Breyer acted
unethically and I do not doubt his in-
tegrity in the least. If judges had to
recuse themselves in every case that
presented a possible conflict of inter-
est, our courts would become para-
lyzed. But Judge Breyer could have
taken more significant measures to
dispel any appearance of impropiety. I
am pleased, therefore, that he has
promised, at the very least, to divest
himself of all insurance holdings as
soon as possible, although it is not
clear exactly when that will occur.

It was also suggested that because
Judge Breyer has spent most of his life
dealing with books and theories, he
lacks Justice Blackmun's empathy for
‘‘the poor, the powerless and the op-
pressed.”

Well, it is true that Judge Breyer did
not have an underprivileged upbring-
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ing. And it is true that he has spent
much of his life as a legal scholar,
rather than a hands-on practitioner.
But we should not assume that because
Judge Breyer has been fortunate, and
enjoys the life of the mind, he is unable
to care about others.

Judge Breyer seemed to recognize
during our confirmation hearings that
his actions as a Judge have very real
consequences for the lives of the people
the law governs. And he appears to be
aware that beyond the marble columns
of the Supreme Court is a world in
which the politically powerless are en-
titled to as much justice as those
Americans who hire the best lawyers
and lobbyists.

It may be that Judge Breyer still has
to demonstrate his professed commit-
ment to making the law work for the
average person. But I believe our con-
fidence in him will be justified.

Having said this, there was much we
did not learn about Stephen Breyer,
and—despite my confidence in him—
this concerns me. Judge Breyer's elo-
quence often gave him the appearance
of answering questions when, in fact,
he actually side-stepped them with
sugar-coated generalities.

For example, he would not give an
opinion on whether courts should be re-
quired, at the very least, to consider
public health and safety before allow-
ing for secrecy in civil litigation. And
he refused to discuss many subjects, in-
cluding voting rights jurisprudence,
gender-classifications, and his own de-
cision on abortion counseling—Rust
versus Sullivan—with any degree of
specificity.

Whenever Judge Breyer felt the need
to avoid answering a question, he
would cloak himself in his black robe
and claim that the issue was within
Congress’ domain or that the question
took him out of his role as a judge.
Yet, at the same time, he did speak
openly and freely on other issues which
were just as likely to appear before the
Court, or just as easily characterized
as issues for Congress rather than the
courts.

Why? The answer is by now well
known: nominees seem only to answer
questions when they want to—or when
they feel they need to.

I point all this out not to chastise
Judge Breyer, whom I respect. But I
cannot ignore a nominee’s unwilling-
ness to answer reasonable questions.
Indeed, the process demands that we
should not.

Mr. President, we all know that be-
cause a Supreme Court Justice has life
tenure, the confirmation process is cru-
cial—it is the public’s only opportunity
to learn what is in the heart and mind
of a nominee. Of course, we also recog-
nize that there are limits to what a po-
tential Justice of the Supreme Court
can say before the Senate.

But these limits do not justify the
type of hedging that we have seen from
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some past nominees—evasion that
erodes the Senate’s ability to faithfully
carry out its advise-and-consent re-
sponsibilities.

Judge Breyer was probably more
straightforward with the members of
this committee than many nominees in
recent history. In fact, Senator SPEC-
TER went as far as to coin a new stand-
ard for nominees to live up to: the
Breyer Standard.

In my opinion, however, we still have
a way to go before we achieve the can-
dor that the confirmation process de-
mands and deserves. So I would like to
impose an even higher standard on fu-
ture nominees than perhaps would Sen-
ator SPECTER.

In the meantime, I commend Presi-
dent Clinton for nominating Judge
Breyer—a man of great ability, who
has demonstrated an enduring commit-
ment to public service and to the law.
I look forward to his tenure on the
Court.

The PRESIDING OFFICER. The Sen-
ator from Washington [Mr. GORTON] is
recognized to speak for up to 30 min-
utes.

REAUTHORIZATION OF THE
ENDANGERED SPECIES ACT

Mr. GORTON. Mr. President, I join
Senator SHELBY today in calling on the
Clinton administration and this Con-
gress to move promptly to enact a sig-
nificant reform of the Endangered Spe-
cies Act. The act must be changed to
require better science in listing deci-
sions, greater protection for private
property rights, and more balance be-
tween species protection and human
impacts.

To many of my colleagues, the reau-
thorization of this act may seem to be
just another policy debate—one that
we can tackle whenever space opens up
on the Senate calendar. But for many
families and communities in the State
of Washington and across the Nation,
every day that goes by without a re-
form of the act means more jobs lost,
more mills and factories closed, and
more demands on social service agen-
cies already under extreme stress.

We simply cannot afford to wait
much longer, Mr. President.

Regrettably, the current administra-
tion does not share this sense of ur-
gency. President Clinton and Secretary
Babbitt have said that the act is flexi-
ble enough to provide for the needs of
both people and other species. They
have suggested that the ESA only
needs minor changes.

But the administration’s own experi-
ence with the ESA contradicts this
point of view.

President Clinton came to the Pa-
cific Northwest during his campaign,
promising balance in the application of
the ESA to the management of timber
harvest on Federal lands. He promised
to reconcile the needs of the ecosystem
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with the needs of the humans whose
lives and communities depend on the
ecosystem.

The plan he delivered last year is in
no way balanced. It does not take into
consideration the human element. The
plan provides for virtually no new tim-
ber sales or harvesting from Federal
lands this year or next. It will be years
before the minimal and inadequate
harvest levels included in the plan are
reached.

I should like to believe that Presi-
dent Clinton was sincere when he said
he wanted balance. But no amount of
sincerity or goodwill can change the
fact that the ESA is an expansive,
loosely worded statute that preserva-
tionist groups have used to bring any
number of beneficial activities to a
grinding halt.

Mr. President, perhaps the adminis-
tration's experience with the northern
spotted owl has been instructive. Sec-
retary Babbitt and Secretary Brown re-
cently proposed an ESA initiative de-
signed to improve the quality of
science used in listing decisions, and to
provide greater balance in ESA-related
processes. I am gratified to see the ad-
ministrations adopting policies that I
have advocated for a long time.

But even with the best of intentions,
I do not think that the President can
bring true balance to the ESA process
under the existing law. The act is too
broad, and the stakes simply too high,
to risk on the vagaries of an adminis-
trative initiative.

The act itself needs major reform. If
we do not act soon, there will be more
disasters like the one that has befallen
our timber communities. In fact, there
already are.

The Northwest is already embroiled
in a highly complex debate over how to
save threatened and endangered runs of
Pacific salmon. While the vast major-
ity of the people in the region badly
want to save those salmon runs, some
of the recovery measures that have
been proposed are exorbitantly expen-
sive, and would devastate many com-
munities that depend upon the Colum-
bia River system.

We have tried within the region to
develop a salmon recovery plan that
will satisfy the requirements of the
ESA without costing hundreds or thou-
sands of jobs. We may yet be success-
ful. 7

But throughout this planning proc-
ess, the bar that any recovery plan
must clear has repeatedly been raised.
We dramatically changed operation of
the Federal Columbia River Power Sys-
tem at a cost measured in hundreds of
millions of dollars, but a Federal judge
said this wasn’t enough to meet the re-
quirements of the act. River managers
then ordered a costly and controversial
spill of water over the Columbia River
dams—a spill that many scientists said
was likely to kill more fish than it
saved. The judge was not impressed.
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It is anybody's guess how the courts
will rule when the National Marine
Fisheries Service issues its final salm-
on recovery plan. But that is precisely
the point—we should not have to guess.
There should be some sanity, some pre-
dictability, some balance in the ESA
process.

Mr. President, we cannot wait any
longer. We must have reform. We can-
not simply go on funding ESA compli-
ance activities in appropriations bills
while ignoring the problems at hand.
With many of my colleagues from im-
pacted States, I am losing my patience.

I urge the administration and the
leadership to move forward with reau-
thorization of the ESA—an ESA that
treats human values as of at least
equal importance as it does species val-
ues.

Mrs.
Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas [Mrs. HUTCHISON] is
recognized.

Mrs. HUTCHISON. Madam President,
are we in morning business?

The PRESIDING OFFICER. We are in
a period of morning business.

HUTCHISON addressed the

THE WATER SUPPLY IN SOUTH
TEXAS

Mrs. HUTCHISON. Madam President,
we debated and passed unanimously my
sense-of-the-Senate amendment to the
Interior appropriations bill earlier this
week. In my remarks I said, ““Not since
the Alamo has San Antonio and south
Texas been under siege from a faraway
Government as it is today."”

In fact, the Edwards aquifer is the
sole water supply of our Nation’s 10th
largest city, the city of San Antonio. It
is also the very important water supply
for a large area of south central Texas.
It supplies the farmers and ranchers
who create much of our food supply,
and it is certainly important to the
residents of all of the south central
Texas counties.

I want to tell you the catch-22 that
the people of south Texas are in be-
cause of the Endangered Species Act.
The Sierra Club filed a suit to protect
the five endangered species living in
the Edwards aquifer. They are a blind
salamander that is about a inch-and-a-
half long, another salamander, and two
fish of about that size.

The Edwards aquifer level is going
down because we have not had enough
rainfall in Texas this year. Only .3 of
an inch of rain has fallen since May:
normally, they receive 8 inches during
this time.

So a Federal judge has said that,
under the Endangered Species Act, we
may have to limit pumping from the
Edwards aquifer. The State legislature,
which should have the power to settle
differences over the water supply in
this area did, in fact, come to a resolu-
tion by debating proposals from many
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counties, from the ranchers and farm-
ers, from the city of San Antonio, and
all of the people who depend on that
Edwards aquifer. The State legislature
created a board appointed by the elect-
ed officials, to monitor and determine
how the water would be allocated.
However, the Justice Department de-
cided that the solution put forward
with all of the people involved violates
the Voting Rights Act.

We should permit the State and local
government’s solution to this problem
to be put into effect. They do not need
help from the Federal Government, or
a Federal court to tell them what to
do. But because we have had overregu-
lation under the auspices of the Endan-
gered Species Act, we have had Federal
intervention.

So Texans are caught between the
Justice Department saying that under
the Voting Rights Act they cannot
have a local resolution to this problem,
because board appointed by elected of-
ficials replaces some directly elected
public officials, and the Fish and Wild-
life Service saying, as ordered by a
Federal court, that they may have to
limit pumping from the aquifer to pro-
tect Endangered Species.

What I think we ought to be doing is
saying to the State and local govern-
ment that this is your problem. You
have found a solution, a solution that
reduces dependence on the aquifer over
the long term, and you do not need our
help and advice. Most important, you
do not need the Federal Government to
intervene by limiting the water supply
of the tenth-largest city in America,
which would have a devastating impact
on Air Force bases and on the farmers
and ranchers throughout South Texas.
But, nevertheless, that is what we
have. We are caught in a catch-22,

The Senate passed my sense-of-the-
Senate amendment to say let the State
and local government handle this, and
to say to the Secretary of the Interior
that he should be looking for ways to
minimize the economic damage and the
damage to people in the solution to
this problem. He should use his powers
to grant an emergency incidental tak-
ing permit so that the local govern-
ment can manage the water without
being in violation of the Endangered
Species Act.

We have too much Federal encroach-
ment in the name of the Endangered
Species Act. There is a second siege on
a different specie that is happening si-
multaneously. The same Fish and Wild-
life Service said publicly that they
were looking at 33 counties in Texas,
over 20 million acres, as the critical
habitat of the golden-cheek warbler.
This could limit the cutting of cedar,
which is a tree that absorbs water in
the ground. It takes the water from
other crops and other uses that ranch-
ers and farmers need it for. We are
talking about restricting use of pos-
sibly 20 million acres for this one bird.
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Madam President, it is time for us to
put some common sense into the En-
dangered Species Act. The Edwards aq-
uifer was down to a low level in the
1950’s, and we were endangering this
same fountain darter then, but they
had a commonsense solution. They re-
stocked the fountain darters from an-
other spring in the aquifer, and they
put them back where they had been be-
fore. The fountain darters flourished.
The water level came back up natu-
rally, and they have been there ever
since.

That is common sense. And it also
says that people matter, that econom-
ics matter, that jobs matter, that we
have to have the ability to go forward
with progress, with jobs, and with de-
velopment, in addition to trying to
save species in different ways. We need
to consider putting them in safe places,
by making sure that we protect them
in another environment.

My colleague from the State of Wash-
ington has seen the spotted owl do ter-
rible economic damage to a very im-
portant industry in his State.
Similary, in east Texas we have a
woodpecker that is severely hampering
the timber industry.

We must keep the overly strict En-
dangered Species Act from hurting our
country. It is do for reauthorization; I
hope we will take it up soon. I hope
that we will make commonsense
amendments to the Endangered Spe-
cies Act. But I also hope, Madam Presi-
dent, that we will have regulators that
have common sense, that we will have
regulators who say people are impor-
tant in this process. Sometimes I think
the only endangered species on this
Earth that is not being protected is
homo sapiens, and that is ridiculous.
We must have commonsense solutions.

So I support my colleague from the
State of Washington when he says we
must take this bill up, we must reau-
thorize the Endangered Species Act
with some commonsense amendments,
and that means that we must include
economic benefit analyses. We must
" make people part of the equation, we
must make jobs part of the equation,
and we must look at protecting species
by putting them somewhere else; per-
haps for a short period of time, perhaps
for a long period of time.

But you know sometimes in nature a
species does go extinct. It is survival of
the fittest, and sometimes animals
themselves kill each other off. Perhaps
we can help, but to do that we might
have to make more transfers.

I am not saying that I have all the
answers, but I am saying we need to
address this problem; I am saying that
the problem involves making sure that
people are part of the equation.

I am going to be here as soon as we
can take up and consider the reauthor-
ization of the Endangered Species Act,
and I am going to try to make sure
that the private property rights in our
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Constitution are absolutely adhered to,
and that our people’s property will not
be taken without just compensation.

I appreciate the leadership of the
Senator from Washington on this issue,
and I look forward to seeing if we can
put people in the equation once again.

Thank you, Madam President.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, I ask unan-
imous consent to speak for not to ex-
ceed 10 minutes, if need be.

The PRESIDING OFFICER. Without
objection, it is so ordered.

IN TRIBUTE TO HUGH SCOTT

Mr. BYRD. Mr. President, the U.S.
Senate is a unique fellowship in which
but a handful of men and women
throughout the history of our country
have been privileged to serve.

Mr. President, in my thinking, even
retirement or electoral defeat do not
sever the gossamer strand that ties a
man or a woman to this incomparable
assembly, and death itself cannot erase
the indelible prints that membership in
this body leaves on the Senate or on
the memories and reputations left by
those who have been addressed with
the more than honorific title of ‘‘Sen-
ator.”

These truths were again underlined
these past few days when former U.S.
Senator, Hugh Scott of Pennsylvania,
passed away, full of years and memori-
alized in the hearts of those who ad-
mired and remembered him.

In every sense—bearing, intellect,
manner, speech, political acumen, and
instinct—Hugh Scott was a U.S. Sen-
ator.

Hugh Scott and I were both elected
in 1958 to the U.S. Senate, and we,
therefore, entered the Senate in the
same class. Similarly, neither of us was
a native of his adopted State—Senator
Scott having been born in Virginia, and
I having been born in North Carolina.
Likewise, both Hugh Scott and I served
simultaneously in the Senate leader-
ship, he as the Minority Leader at the
same time that I served as Majority
Whip.

But Hugh Scott did not enjoy the
electoral security that some Senators
enjoy, with solid partisan majorities to
back them through election after elec-
tion.

Men's evil manners live in brass.

Their virtues we write in water.

(Mrs. BOXER assumed the chair.)

Some observers have asserted that
Pennsylvania is, in truth, two States,
with interests as varied, east to west,
as Philadelphia and Pittsburgh are, one
from the other.

Nevertheless, through three elec-
tions, Hugh Scott succeeded in strad-
dling the Appalachian divide that
carves Pennsylvania into two regional
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constituencies, adroitly compromising
as successfully as have few politicians
in the annals of American political his-
tory confronted by such divergencies.

Legislation is the art of the possible.
Legislation is the art of compromise.
When circumstances demanded it,
Hugh Scott could be a politician’s poli-
tician, staking out a common terrain
between opposing positions, where oth-
ers less perceptive might locate no ter-
rain at all.

A committed ideologue might find
little to praise in such a course, but,
Mr. President, if politics is indeed ““‘the
art of the possible,” then Hugh Scott
was a master of possibility, for
throughout his long and distinguished
career in the Senate, again and again,
he helped to create resolution in the
face of seemingly overwhelming politi-
cal odds.

Indeed, Senator Scott did not serve
in a placid era in American history.

Review with me but a few of the po-
litical crags of that tenure: the assas-
sination of President Kennedy; the
Vietnam War; the 1964 election cam-
paign; the civil rights struggle; the as-
sassinations of Robert Kennedy and
Martin Luther King, Jr.; the Watergate
crisis; and the resignation of President
Nixon, to pinpoint but a few dramas
that beset our country during Hugh
Scott’s term in office.

That America survived that era is at-
tributable to the wisdom of many peo-

ple.
But I contend that Senator Hugh
Scott contributed immeasurably,

through his statesmanship and patriot-
ism, to untangling the mesh and
gridlock of that era, to lowering the
wrangling voices, and to drawing citi-
zens back to their central allegiance to
the well-being of our country as a
whole.

Madam President, I know that I
speak for all of my colleagues, and es-
pecially all of my colleagues who knew
him, and for our wives, for Erma, in ex-
tending condolences to the family and
friends of Senator Hugh Scott on the
occasion of their loss, and in again
commending the people of the Com-
monwealth of Pennsylvania for their
wisdom in lending the late Hugh Scott
to America during a turbulent period
in our national history.

Around the corner I have a friend,

In this great city that has no end;

Yet days go by, and weeks rush on,

And before I know it, a year is gone,

And I never see my old friend's face,

For life {s a swift and terrible race.

He knows that I like him just as well

As in the days when I rang his bell

And he rang mine.

We were younger then,

But now we are busy, tired men,

Tired with playing a foollsh game,

Tired with trying to make a name.

“To-morrow,’" Isay, *‘I will call on Jim,

Just to show that I'm thinking of him."”

But to-morrow comes—to-morrow goes,

And the distance between us grows and
Brows.
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Around the corner!—yet miles away . . .

““‘Here is a telegram, sir, Jim died to-day."

And that's what we get, and deserve in the
end:

Around the corner, a vanished friend.
Madam President, I yield the floor.
Mr. KERRY. Madam President, I ask

unanimous consent that I be permitted

to proceed for such time as I might
consume in morning business.

Mr. KENNEDY. Madam President, re-
serving the right to object. Would my
friend and colleague indicate how
much time he is going to use? We have
tried, in accordance with the majority
leader’s instructions, to set times to
accommodate Senators. I would be glad
to have a reasonable period.

Mr. KERRY. I think no more than
about 15 minutes in total.

Obviously, if my colleague wants to
proceed on the bill, I do not want to
slow that up.

Does he have somebody with an
amendment ready to go?

Mr. KENNEDY. Why do we not just
try 10 minutes?

Mr. KERRY. Sure.

The PRESIDING OFFICER. Without
objection, the Senator is recognized for
10 minutes.

STATUS OF THE WORLD'S
FISHERIES

Mr. KERRY. Madam President, I
would like to take this time to discuss
an issue of grave concern to myself, my
colleague from Massachusetts, the Sen-
ator from Rhode Island, and others. It
is an issue of growing importance, not
just to the United States but to coun-
tries all over the world; that is the in-
creasing threat to the status of the
world's fisheries and the management
of our marine resources.

It was not long ago that most people
thought that the supply of the ocean
resources was inexhaustible. Since the
end of World War II, the world's sea-
food harvests have multiplied nearly
fivefold, growing from an annual global
catch of about 18 million metric tons
to a peak of nearly 100 million metric
tons. Scientists tell us today, however,
that we are currently harvesting close
to the maximum that the oceans will
support.

Since 1989, the United Nations Food
and Agricultural Organization, known
as the FAO, has reported that the
world catch is in decline. Fishery stat-
isticians tell us that they have seen a
worldwide shift in catch to less valu-
able species, and most gains in the
world harvest levels of the last 10 years
have come from increased landings of
smaller, lower value species, such as
anchovies or mackerel.

Taking this fact into account, the de-
cline in fisheries and the harvest of
fisheries all across the planet is ex-
tremely alarming. There is one simple
fact that every industrial nation needs
to address—and not enough are—and
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that is there are simply too many fish-
ing vessels chasing too few fish.

Even more telling is the fact that,
today, despite a signficant increase in
the number of vessels at sea and an in-
crease in their fishing effort, there has
been a decline in the world's catch. The
size of the world's fishing fleets have
increased three times in the last dec-
ade and modern vessels are now bigger
and more efficient than those on the
oceans 10 years ago.

Today vessels are equipped with ex-
traordinary state-of-the-art elec-
tronics, including sophisticated sat-
ellite navigation. They often employ
advanced fishing techniques, such as
helicopter spotting. This increase in
the number of vessels and efficiency
has simply outstripped the capacity of
the oceans.

Here in the United States, we are
struggling to address the problem of
overfishing off our own shores. Prob-
ably the best known example—and one
of particular concern to myself and
other New England Senators—is the
collapse of the traditional groundfish
stocks of cod and haddock in the North
Atlantic.

Just last year, the Commerce Depart-
ment had to implement a very draco-
nian amendment, amendment 5, in
order to reduce the amount of time
that our fishermen can fish, and, as a
consequence, we had to seek emergency
economic aid to help those fishermen
affected.

The failure of the longstanding New
England fishery is having a devastating
effect on the economies of coastal com-
munities like Gloucester and New Bed-
ford. I know the Senator from Rhode
Island would agree that their fisher-
men are under enormous pressure, as
would the Senator from Maine, our ma-
jority leader, and other Senators from
other fishing States—California, Lou-
isiana, the Carolinas, and others.

Last week, another traditional fish-
ery in New England made the front
page of the Boston Globe. The headline
read, “Lobstermen hauling up empty
traps; Many fear overfishing.”” The lob-
ster is a venerated part of New England
gastronomy and among our most
unique and valuable natural resources.
However, like many other New England
fishing traditions, it could become part
of our past, unless immediate steps are
taken to strengthen the conservation
of the stocks including more effec-
tively limiting the amount of fishing
effort. The answer to the question of
who is responsible for the current sad
state of our fisheries is not a simple
one and has a long history. The New
England lobster fishery, for instance, is
subject to oversight and regulation by
numerous State and Federal bureauc-
racies, including the State of Massa-
chusetts, the State of Maine, the New
England Fishery Management Council,
Department of Commerce's National
Marine Fisheries Service, and the At-
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lantic States Marine Fisheries Com-
mission.

The length of the list will tell you
why some fishermen say they are over-
regulated. The fact is, despite being
overregulated, tough decisions have
not been made; people who have been
responsible for trying to curb the proc-
ess have not done so; and most impor-
tantly, fishermen themselves, who for
yvears under the management councils
were given the responsibility to make
the decisions to conserve, have not
been conserving.

So the system has obviously failed. It
has not just failed here, it is in great
jeopardy in other parts of the world.
We have factory ships off our coast
that come from all parts of the world.
They sit several hundred miles off the
coast just outside of our 200-mile exclu-
sive economic zone where they simply
stripmine the oceans.

These are enormous problems. My
hope is we can work together inter-
nationally to identify workable solu-
tions. But we have to address the core
of the problem, which is there are too
many boats chasing too few fish all
around the globe. In the last 20 years,
the promise of profit from fishing and
government-subsidized building pro-
grams by industrialized countries has
overcapitalized the fleets in almost all
fisheries of the world. I am told Iceland
and the European Union could cut
their fleets by up to 40 percent, and
Norway could cut its fleet by 50 per-
cent, and all three nations would still
be able to maintain the fishery har-
vests at today's level.

That is an extraordinary statement.
You could have 50 percent fewer Nor-
wegian ships fishing and they could
still come up with as much harvest as
they have today.

The other interesting point to note is
that, as nations have increased their
efforts in an attempt to increase the
catch, we have created a perversely un-
economical system, where the world's
fleets are now operating at a loss. The
FAO reports that in 1989 fishermen
spent $92 billion to land $72 billion
worth of fish. So not only do we have
an uneconomic, perverse market, but
we also have a market that is dis-
appearing by virtue of the amount of
fishing effort. The FAO now estimates
that 13 of 17 major ocean fisheries are
in trouble and that roughly 60 percent
of the stocks which they monitor are
fully utilized, overexploited, or de-
pleted.

I think it ought to be clear to my
colleagues why we should be concerned
about this particular issue. Obviously,
fish rank as one of the primary food
sources in the world. There will be so-
cial and economic consequences of dis-
astrous proportions if industrial fish-
ing fleets are not controlled. We may
have food shortages in developing
countries worse than those we already
witnessed, where fish already supply up
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to 40 percent of the dietary protein. If
we want to look at crises in the mak-
ing that we should proactively be doing
something to prevent, this is one of
them.

Another concern is that we will lose
the valuable renewable resource itself,
and the associated economic opportuni-
ties that go with it. If managed prop-
erly, coastal fisheries are a sustainable
industry that could be much more pro-
ductive and much more profitable. But
we are going to have to manage them
properly in order to make that happen.
Many of the most valuable species in
the world's seafood markets are becom-
ing harder to find and more costly as
the fish stocks are depleted by pollu-
tion, by habitat destruction, and the
relentless pursuit of the modern fishing
fleet. This decline in population of fish
has increased the competition among
fishing nations for these particular re-
sources.

Nations and fishing fleets have re-
sponded to the increased competition
in various ways—not all of them posi-
tive. Coastal nations have extended
their management authority to 200
miles. Now, with diminishing fish
stocks, tensions between nations have
risen. Just 2 days ago, Canada at-
tempted to extend jurisdiction in the
Atlantic beyond the 200 miles in a frus-
trated attempt to protect its fisheries
resulting in the Canadians arresting
two New Bedford, MA fishing boats. I
believe the Canadians are wrong be-
cause the vessels were involved in har-
vesting scallops which are not a sed-
entary species as the Canadians claim
and, therefore, do not fit under the lit-
tle-used provision of customary inter-
national law that they have tried to
make this arrest on. I have called on
the State Department to take imme-
diate action to obtain the release of
these fishermen and to lodge a formal
protest against the Canadian Govern-
ment. Despite their actions, the Cana-
dians have underscored the need for all
countries to work together to protect
the world’s vital fish stocks. We need
to work to make that happen.

In addition to the problems at our
borders, distant water fishing fleets are
now traveling the world, fishing legally
and illegally in an effort to locate the
dwindling stocks of valuable species
such as bluefin tuna and swordfish. The
race for these fish supplies has resulted
in a dangerous worldwide trend in
which routine fishing disputes are now
escalating into major international in-
cidents.

In the Mediterranean and on the high
seas, violations of the U.N. moratorium
on the use of large-scale driftnets are a
continuing concern. The world united
in 1992, thanks to the efforts of Senator
STEVENS, myself, and the administra-
tion, with the United Nations, and
banned the use of large-scale driftnets.
But regrettably in the Mediterranean
today, a large number of the Italian
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fishing fleet continues to use illegal
driftnets, which are miles and miles of
monofilament net that simply sweeps
the ocean, entrapping all kinds of fish
and other marine life. I am sickened to
learn of their continued use in a des-
perate attempt to harvest the remains
of once plentiful stocks. I am even
more disheartened to hear reports that
countries like Italy are attempting to
take steps to legalize these activities
in the world forum.

Today, the Commerce and State De-
partments should be put on notice that
I and others intend to press for action
under the High Seas Driftnet Fisheries
Enforcement Act to identify and notify
nations suspected of conducting large-
scale drift operations. In addition, we
must be prepared to implement trade
sanctions should such nations not
agree to cease their illegal activities.
The administration cannot afford to
drag its feet. I echo the sentiments of
the Senator from Alaska with respect
to illegal Italian driftnetters—‘'‘All we
need is one. If we have one confirmed
driftnet that exceeds the limit in use in
the world, I think that we ought to tell
the United Nations we are prepared to
help enforce the moratorium.'” That
says it all.

While worldwide depletion of fishery
stocks is a very real threat, we must
not underestimate our ability to ad-
dress the problem. Nor must we fail to
recognize that there are success stories
on which we can build. First, despite
the recent setbacks, we have made sub-
stantial progress in eliminating waste-
ful and destructive driftnets. Second,
we now have in place a long-term
agreement to allow U.S. tuna fisher-
men access to the rich tuna resources
of the South Pacific. Third, the Senate
currently is considering a new treaty
and implementing legislation that will
establish an international system to li-
cense, report, and regulate all vessels
fishing on the high seas. Fourth, the
United States recently joined with
Russia and several other fishing na-
tions to complete a new convention for
managing fisheries in the central Ber-
ing Sea. Finally, although the condi-
tion of Atlantic bluefin tuna stocks is
still a concern, I am optimistic that
the U.S. investment in strengthening
the International Convention for the
Conservation of Atlantic Tunas
[ICCAT] eventually will pay off in re-
storing depleted tuna stocks.

With respect to other international
efforts now underway, I am encouraged
by the efforts of the United Nations
Conference on Highly Migratory and
Straddling Fish Stocks, as well as FAO
efforts to develop an international code
of conduct for responsible fishing. Such
a code will promote compatibility be-
tween the activities and economic in-
terest of responsible fishermen and the
ecological principles of conservation.
Developing a set of guidelines is impor-
tant, particularly to reduce overcapac-
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ity of world fishing fleets. Without ef-
fective efforts to reduce global fleet
size, fishing vessels displaced from one
fishery will continue simply to migrate
to another fishery, often exacerbating
overcapitalization problems already
present. The heart of the problem is
that, in order to prevent long-term en-
vironmental damage and develop re-
newable fisheries, governments must
be willing to enforce rules and regula-
tions that forgo short-term
unsustainable economic gains and the
political pressures that they bring.

The United States must exercise
strong leadership in facing the chal-
lenge of building sustainable fisheries,
not only in U.S. waters, but as a shared
world heritage. We have a number of
upcoming opportunities for dem-
onstrating that leadership. First, we
can complete action on a strong Mag-
nuson Act reauthorization bill, ensur-
ing the recovery and continued use of
our domestic fisheries.

Second, I appland the efforts of the
administration to renegotiate the Law
of the Sea Convention and look forward
to reviewing those efforts when the
treaty comes before the Foreign Rela-
tions Committee and the Senate.
Third, I think the time has come to re-
examine the issue of U.S. participation
in the Northwest Atlantic Fisheries Or-
ganization [NAFO)]. Finally, we must
push for effective domestic and global
enforcement of the existing agree-
ments and treaties. Without firm en-
forcement in the coastal waters and on
the high seas, all of our well-inten-
tioned efforts will be for naught.

We are at a crossroads. We still have
time to reverse the current trends and
ensure that vital living marine re-
sources are preserved. We must, how-
ever, be willing to take the difficult
steps both domestically and inter-
nationally to move down the path to-
ward creating sustainable global fish-
eries.

I simply call my colleagues’' atten-
tion to this extraordinary growing cri-
sis which we must show leadership in
trying to resolve.

Mr. PELL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. PELL. Madam President, I mere-
ly wanted to rise to congratulate the
junior Senator from Massachusetts on
his statement on fisheries. The fish-
eries today are being depleted, de-
pleted, depleted, not only off New Eng-
land, not only off the United States,
but around the world.

I think the consciousness of that has
to be impressed on all our people. In
addition, there will be signatures on
the Treaty of the Law of the Sea to-
morrow, and this is very good evidence
why a universal law of the sea will help
in fishery regulations.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.
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Mr. KENNEDY. Madam President,
just very briefly on the same issue, as
my colleagues and friends Senator
KERRY and Senator PELL have pointed
out, we have had a very serious inci-
dent in which two boats from New Bed-
ford were seized in Canadian waters in
a legal dispute. The issue has not been
resolved by the Department of State.

These boats are now being held by
Canadian officials. That is a deplorable
situation. If we are attempting to try
to manage the George's Bank with our
Canadian friends, this is just the wrong
way for them to go about it. It may be
politically popular in Canada to seize
American ships before they are going
to crack down on their own violations,
but it is intolerable from the point of
view of American men and women who,
after consulting with the State Depart-
ment, moved ahead to try to make a
living.

This is a matter that I know many of
us in New England are concerned
about. I had the opportunity to talk
with the American Ambassador to Can-
ada, Tim Wirth, and I have been in
touch with the Canadian Ambassador
to the United States, to indicate that
we find this to be an unacceptable, in-
appropriate type of behavior and we
are going to work very closely with our
President and the Secretary of State to
try to address it.

The PRESIDING OFFICER. The dis-
tinguished Republican leader.

Mr. DOLE. Madam President, is lead-
er time reserved?

The PRESIDING OFFICER. Leader
time is reserved.

Mr. DOLE. Madam President, if I
could take about 3 minutes of that?

The PRESIDING OFFICER. The Re-
publican leader has that right.

WHITEWATER

Mr. DOLE. Madam President, as the
Whitewater hearings get underway, the
American people should understand
that what they will be watching is a
limited and tightly scripted account of
only a small piece of the entire
Whitewater puzzle. It is like going to a
movie theater, paying $6 for a ticket,
and getting to see only one 60-second
movie preview. That is what this
Whitewater hearing is all about.

Will the hearings examine the RTC's
internal investigation into Madison
Guaranty? No.

Will the hearings cover the Justice
Department’s handling of the RTC
criminal referrals? No.

Will the hearings take a look at
Paula Casey’s delayed recusal from the
Madison case and the David Hale pros-
ecution? No.

Will the hearings cover the diversion
of SBA funds to the Whitewater part-
nership? No.

Will the hearings examine why White
House officials rifled through Vince
Foster's office shortly after his death?
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No. Earlier this month, Mr. Fiske ap-
parently changed his mind, telling Con-
gress that his area of inquiry was off-
limits, at least for now.

Will the hearings explore the activi-
ties of the Arkansas Development and
Finance Authority? No.

Will the hearings take a look at
whether any of Madison's federally-in-
sured funds were used to pay off cam-
paign debts? No.

And will the hearings examine the
Whitewater transaction itself? You
guessed it: The answer, of course, is
(lno.Il

During the past several months, inde-
pendent counsel Robert Fiske has been
masterful in his role as congressional
traffic cop. He has commanded Con-
gress when to go and when to stop, in-
sisting that hearings take a back-seat
to his own investigation and exercising
an almost complete veto over congres-
sional oversight in the process. To our
own discredit, both the Senate and the
House have willingly gone along with
this charade.

In fact, when historians look back on
the year 1994, they will see one of the
few occasions in American history
when one branch of Government, the
Congress, willingly forfeited power to
another branch, the executive. Mr.
Fiske may be a fine person and a fine
lawyer, but he is, without a doubt, one
of the most powerful bureaucrats ever
seen in American history.

Earlier this week, White House Coun-
sel Lloyd Cutler insisted that no ad-
ministration official violated any ethi-
cal standard as a result of the nearly 30
behind-the-scenes contacts in which in-
sider information about the RTC crimi-
nal referrals was shared. Mr. Cutler's
ethical dispensation may or may not be
justified, but what is beyond dispute is
that no ordinary American would have
received the same preferential treat-
ment. No ordinary American, cited in
an RTC criminal referral, would have
received the same advance-warning
“head's-up’” from the very people
charged with conducting the investiga-
tion—from the very people charged
with conducting the investigation.

And Madam President, if the con-
tacts were on the up-and-up, as Mr.
Cutler claims, what was their public
purpose? What legitimate investigative
goal were they designed to serve?

Madam President, I ask unanimous
consent that two editorials—one from
the Wall Street Journal and one from
today’'s New York Times—be printed in
the RECORD immediately after my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. DOLE. Madam President, I par-
ticularly call the attention of some of
my colleagues to the editorial in the
New York Times called ‘‘Censorship,
Gonzalez Style.” If you watched, as I
did, the House hearings on C-SPAN, it
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was a disgrace. It was a total disgrace.
I hope when the Senate Banking Com-
mittee starts hearings tomorrow, we
will have some serious look at some of
the problems.

We are not going to go away. We are
going to continue to press for full hear-
ings so the American people can make
a judgment on the facts. The New York
Times said maybe this is not a cover,
maybe it is a question of which word
you use. It is certainly an effort not to
reveal anything. The majority in Con-
gress is certainly responsible for it, and
I think the American voters will know
that between now and November.

EXHIBIT 1
CENSORSHIP, GONZALEZ STYLE

Henry B. Gonzalez, the Texas Democrat
who heads the House Banking Committee,
never really wanted to hold Whitewater
hearings in the first place. Now that they are
under way he seems determined to make
them as unenlightening and unthreatening
as possible.

Bowing to Robert Fiske, the independent
counsel, Congress had already agreed to ex-
clude the central matter in Mr. Fiske's con-
tinuing investigation—whether money from
Madison Guaranty Trust, an Arkansas sav-
ings and loan, was improperly funneled into
the Whitewater land venture or President
Clinton’s gubernatorial campalgns. That
limited the committee to one question: Did
Administration officials try inappropriately
or unethically to rein in a Federal investiga-
tion by the Resolution Trust Corporation
into Madison's collapse?

Mr. Gonzalez’s devotion to this agreement
was demonstrated Tuesday when a Repub-
lican asked if the Clintons had paid in full
for their share of Whitewater. Lloyd Cutler,
the White House counsel, appealed for pro-
tection from this important question, and
Mr, Gonzalez speedily ruled that he did not
have to answer. Mr, Gonzalez was within his
rights to silence questions on Whitewater’s
‘‘Arkansas phase.” But the irascible Texan
has twisted the already stringent rules to
make it virtually impossible for members to
develop a continuous, productive line of in-
quiry into even the narrow matter at hand.

First, he has awarded each member only
five minutes of continuous questioning. Fur-
ther, when a Republican finishes, he must
yield to a Democrat and vice versa. This for-
mat will surely produce chaos when 10 White
House officials appear simultaneously this
afternoon, including George Stephanopoulos,
Harold Ickes and Thomas McLarty. Repub-
licans will want to know whether they tried
to meddle with the R.T.C.'s supposedly inde-
pendent Investigations. But the Republicans
will be hard put to mount a sustained cross-
examination.

There are 51 committee members; it is
therefore conceivable that someone like Jim
Leach, the Iowa Republican who has spent
the last eight months studying Whitewater,
will have just one five-minute shot at 10 peo-
ple—or 30 seconds per witness. Mr. Leach can
“borrow’’ time from fellow Republicans will-
ing to yield it. But before he uses the extra
time, he must yield to a Democrat who could
run the questioning off in a different direc-
tion,

Mr. Gonzalez is a partisan who belleves
that Whitewater is simply a Republican po-
litical sideshow. His efforts to protect the
White House from sustained questioning
place a special burden on Donald Riegle, a
Michigan Democrat, to open up the Senate
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hearings that begin tomorrow. They also
oblige the Republicans to deploy themselves
wisely in the future. They squandered valu-
able time on Tuesday complaining about Mr.
Gonzalez's restrictions, rather than probing
Mr. Cutler's odd assertion that he should be
regarded as an objective investigator. On the
first day, Mr. Cutler and especially Mr. Gon-
zalez got by with far too many nonanswers
and thwarted questions.
THE FISKE HANGOUT

We don’t recall offhand whether it was
H.R. Haldeman or John Erlichman who sug-
gested dealing with Watergate by a ‘‘limited,
modified hangout.” But the wonderful phrase
captures the essence of the Whitewater hear-
ings about to begin today—an exercise in-
tended to create the {llusion of openness
while revealing as little as possible.

Provided essential political cover by inde-
pendent counsel Robert Fiske's grandiose
view of his own prerogatives, Congressional
Democrats have officially limited the hear-
ings to preclude such interesting areas of in-
quiry as Bill Clinton’s Arkansas slush fund
for legislative initiatives, Hillary Clinton’s
commodity trades, Dan Lasater's drug con-
victions and whatever happened at Mena alr-
port. Questions will be allowed only on mat-
ters Mr. Fiske has already certified as non-
indictable. Rep. Jim Leach estimated this at
5% of Whitewater. He lowered the number to
2% to 3% when Mr. Fiske declined to bless
Congressional nosiness about the handling of
Vincent Foster's office papers after his sui-
cide.

The sliver of the case remaining, to be
sure, is pregnant with embarrassment for the
Administration. It concerns Washington con-
tacts on the regulation of Madison Guaranty
Savings & Loan, and press leaks over the
past week deplct an Administration with a
progressive case of mutual recrimination.
Will Deputy Treasury Secretary Roger Alt-
man take the fall? Which of various high of-
ficials is lying? What did the President know
and when did he know it? Amid the often
contradictory denials by Washington offi-
cials, one thing should be kept in mind.

To wit, that investigators in the field
clearly feel they were sat upon to suppress
the Madison investigation. A proper inves-
tigation would start with RTC Kansas City
attorney L. Jean Lewis, and work its way
back up the chain of command. It would cer-
tainly include the handling of Madison by
Paula Casey, the Friend-of-Bill implant as
U.S. Attorney in Little Rock, and the cir-
cumstances of her appointment. Instead, the
hearings will start with denials at the top
and work down, maybe. As of yesterday,
House Banking Chairman Henry Gonzalez
had formally scheduled only one witness:
White House 130-day counsel Lloyd Cutler.

To get a sense of the coverup being con-
ducted, consider that Rep. Leach has felt it
necessary to bring suit in federal court in an
attempt to get documents on Madison from
the Resolution Trust Corp. and Office of
Thrift Supervision. Such documents were
routinely provided to the minority banking
staff in previous S&L scandals—Lincoln,
Silverado, Centrust, Columbia and others.
But when It comes to Arkansas, the sup-
posedly independent regulatory agencies
have gone into a protective crouch.

The ranking minority member of the
House Banking Committee is entitled only,
John E. Ryan of the RTC wrote Mr. Leach,
to those documents ‘“‘otherwise available to
the public pursuant to the Freedom of Infor-
mation Act.” Mr. Ryan is the deputy in
charge of the RTC after Mr. Altman recused
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himself. Jonathan Fiechter, longtime acting
director of the OTS, took the same position.
When Mr. Leach requested the documents for
oversight hearings mandated by statute,
Chairman Gonzalez wrote the regulators in-
structing them not to comply. Mr. Leach
brought suit for the documents, and Judge
Charles Richey is to decide whether the
agencles can ignore the law if a chairman
tells them to. Lawyers for the agencles now
urge the court not to interfere in a dispute
within the Congress.

What you have here, it could scarcely be
clearer, is a Democratic Congressional ma-
jority protecting a scandal-ridden Demo-
cratic executive branch, and bending bank-
ing regulators to this purpose (assuming
they need to be bent). The Congressional ma-
jority has a monopoly on Congress's right to
learn the truth, lest the minority inform the
voters. Judge Richey plainly understands the
danger of this doctrine, but in oral argu-
ments sald he was troubled by an appellate
precedent, even though I thought It was dead
wrong then. I'll go to my grave thinking it's
dead wrong.

Judge Richey, also, wrote Glenn Simpson
in the July 18 issue of Roll Call, “*denounced
Whitewater independent counsel Robert
Fiske for his efforts to limit the scope of the
Whitewater hearings that will be held by the
Banking Committee later this month, saying
Fiske was infringing on constitutionally
guaranteed Congressional rights and obliga-
tions.” The Judge said directly, *'I don't be-
lieve the independent counsel has the power
to tell Congress what they have the power to
look into, and when."

It is too much to hope, we suppose, that
Judge Richey's view is held by the panel ac-
tually overseeing the independent prosecutor
law—headed by Judge David B. Sentelle of
the D.C. Circuit and including Senior Judges
John D. Butzner Jr. of the Fourth Circuit
and Joseph T. Sneed of the Ninth Circuit. In-
terestingly, however, they have not acted on
Attorney General Reno's nomination of Mr.
Fiske, forwarded July 1, a day after the sign-
ing of the new Independent Counsel Act.

That afternoon Senator Lauch Faircloth
took the Senate floor to urge *‘a new, truly
independent counsel,” who might of course
retain Mr, Fiske In some capacity. Senator
Faircloth cited Mr. Fiske's involvement in
defending Clark Clifford and Robert Altman
in the BCCI case, In collaboration with Rob-
ert Bennett, the President's lawyer in the
Paula Jones case. Also Mr. Fiske's firm rep-
resentation of International Paper Co.,
which had land dealings with Whitewater De-
velopment. And Mr. Fiske’s role in the ap-
pointment of Louis Freeh as FBI chief and
his private legal work with former White
House counsel Bernard Nussbaum. This is
not a trivial list; in our own view no one
with any role in BCCI should be appointed to
anything until we know the full story.

Yet Judge Sentelle’'s panel should think
even harder about whether it agrees with
Judge Richey on the balance between pros-
ecutorial and Congressional prerogatives, or
whether it wants to endorse Mr. Fiske's view
by reappointing him. Does the Judiclal
Branch really want to take responsibility for
the farce about to unfold in Congressional
hearing rooms and the nation's TV screens?

JUDGE INGE JOHNSON: BLAZING
TRAILS FOR WOMEN LAWYERS

Mr. HEFLIN. Mr. President, in this
day and age, when women make up
nearly half the student population in
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our Nation's law schools and practice
in large numbers throughout the coun-
try, it is hard to imagine a time when
they were a rarity in the judiciary and
the legal profession. Inge Johnson
came on the scene at just such a time,
and her story is one that has inspired
many over the years.

When Judge Johnson came to the
United States in the late 1960’s, she had
already earned a law degree from the
University of Copenhagen in her native
Denmark. With the help and guidance
of then law school dean at the Univer-
sity of Alabama, Dan Meador, who is
currently a professor at the University
of Virginia Law School, Inge enrolled
in Alabama’s comparative law master's
degree program in 1969. It was highly
unusual to have a foreign student at-
tending Alabama's law school, and this
made her something of a curiosity. Dr.
Meador remembers the other students
being keenly interested in her back-
ground. She sparked great interest in
the field of comparative law, and devel-
oped many close friendships. One of
those friendships happened to be with a
bright and personable young man from
Tuscumbia, AL, by the name of Bill
Johnson. This friendship ripened into a
courtship and eventually marriage.

After completing the comparative
law program at Alabama, Inge returned
to Copenhagen, where she practiced
law for a while, but soon returned to
America to fulfill her dream of practic-
ing here. However, she soon found that
one of the requirements for admission
to practice in the United States was to
have a degree from an accredited
American law school. Her determina-
tion was great, so she enrolled in the
University of Alabama Law School for
her juris doctor degree. When she fi-
nally received the degree, she had com-
pleted the equivalent of 7 years of legal
education.

Mrs. Johnson then applied to take
the bar examination, but soon found
that she had yet another obstacle to
overcome in her path to becoming a
practicing lawyer in the States: She
had to be a naturalized American citi-
zen. She had previously applied for
citizenship, but had to meet the resi-
dency requirement, which she would
not meet for a few more months. The
Supreme Court of Alabama came to her
assistance by allowing her to take the
bar exam since she demonstrated she
would become a citizen shortly. After
overcoming hurdle after hurdle, Mrs.
Johnson became a full-fledged lawyer
and shortly thereafter a full-fledged
American citizen.

In 1973, Mr. and Mrs. Johnson re-
turned to his hometown of Tuscumbia,
AL. Bill's forebearers, particularly the
Johnsons and Helen Keller's family,
were among Tuscumbia's early set-
tlers.

For many years, Inge was, incredibly,
the only woman practicing law in all of
northwest Alabama, and very possibly
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the only one practicing north of Bir-
mingham. She and her husband prac-
ticed law together for a number of
years under the firm name of Johnson
and Johnson.

Sixteen years ago, Inge was elected
presiding circuit court judge of Colbert
County, of which Tuscumbia is the
county seat. Now in her third consecu-
tive term, she did encounter some re-
sistance when she entered the political
arena in 1978, when some voters said
she should be at home with her chil-
dren and that a woman could not meas-
ure up to the demands of a judgeship.
All this was said to a woman who had
first gone to school in a country where
half the practicing lawyers were
women, and where it was not consid-
ered at all unusual for a woman to
enter the profession. In spite of these
sentiments, however, her abilities,
qualifications, and determination al-
lowed her to persevere and succeed.
And attitudes have changed to the
point where statements like this would
be almost unheard of today. Besides,
she has proven herself to be a nurtur-
ing and caring mother.

Inge Johnson and hundreds of other
trail blazers like her have enhanced the
legal profession in many positive ways
that are difficult to measure. There is
no doubt that they opened the doors
through which some of the brightest
legal minds have been able to enter and
begin making valuable contributions to
society.

I ask unanimous consent that an ar-
ticle appearing in the Times Daily, a
daily newspaper for Florence, Muscle
Shoals, Sheffield, and Tuscumbia, on
the life and career of Judge Inge John-
son be printed in the RECORD at this
point.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

JOHNSON PROMPTED CURIOSITY WHEN SHE

ARRIVED
(By Robert Palmer)

TUSCUMBIA.—She didn’'t begin her law ca-
reer with the intent to change the perception
of female lawyers in the Deep South, but in
a roundabout way, Inge Johnson did.

After 16 years on the bench as Colbert
County's presiding circult judge and a decade
of experience in private practice in Denmark
and Tuscumbia, Johnson believes her pres-
ence has had a positive effect on women en-
tering the legal profession in the Shoals.

A native of Denmark, she came. to
Tuscumbia in 1973 after marrying William T.
Johnson Jr., also a lawyer, whose famlly has
had its roots in Tuscumbia since antebellum
times. For several years, she was the only
woman practicing law in Northwest Alabama
and possibly the only woman practicing
north of Birmingham.

She said she was surprised by the small
number of women enrolled in the University
of Alabama Law School when she enrolled
there in 1969 to obtain a comparative law de-
gree. In her native Copenhagen, where she
had already earned a law degree, almost half
the practicing attorneys were women, and it
was not considered unusual for a woman to
enter the legal profession, she said.
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“It didn’t dawn on me that being a female
in law would be different here, but it was,”
she said.

After earning a juris doctorate from Ala-
bama, she moved to Tuscumbia with her hus-
band, and they entered practice together.
She sald her appearance in the courtroom of
a Deep South steeped in old traditions at-
tracted curiosity from her male peers rather
than hostility or quiet discrimination.

‘“My peers did not discriminate, though I
was worried about it,”” she said. ‘“They were
more surprised than anything else. It was
not like trying to break into a fraternity."

However, she soon became frustrated. Her
daytime hours were devoted to her work, at
night, her time was spent with their first
child. Two more would follow over the years.

Johnson said she was In a Colbert judge's
office one afternoon and complained that she
wasn't hearing the lawyer ‘‘gossip’’ she need-
ed to know because she was not well-known.
She also expressed frustration because she
did not mingle socially very often with other
women because she was devoting her time to
establishing her practice.

A seasoned Tuscumbia attorney In the
judge's office at the time laughed and told
her he would keep her posted on all the
“good gossip,’’ she said.

“And he still does to this day,” she added.

When she ran for election as judge, her
gender became an issue in the campalgn,
though she said she had hoped to avoid it as
unimportant.

WOMEN HAVE EARNED RESPECT

Over the years, she has talked with many
area high school students interested in the
law profession, especially girls.

“I hope that I've inspired them in some
way,"” she sald. “A law career ties in well
with family values.”

The acceptance of women in law in the
Shoals can be attributed to a number of
things, she said.

“There have never been any radical femi-
nist lawyers around here. All those I've dealt
with have been very cordial and professional.
There has been no sticking together and
fighting their male colleagues,” she said.

‘‘What has characterized women attorneys
here 1s competency, capability and respect.
That encourages respect from their male col-
leagues,” she said. “They (women) are darn
good attorneys first.”

IT IS EASIER TO PREVENT DIS-
EASE THAN CURE IT—PREVEN-
TION IS BASIC TO HEALTH RE-
FORM

Mr. KENNEDY. Mr. President, as we
turn our full attention to health care
reform, it is important for all of us to
remember that it is easier to prevent
disease than to cure it. Universal cov-
erage is essential to prevention. With-
out it, preventive services will not
reach many of those most in need.

This idea is so simple and so obvious
that it often gets lost in the complex
debate on health reform. Prevention is
good health policy and good economic
policy. It is the stitch in time that
saves millions and billions—millions of
lives and billions of dollars. Preventive
techniques can stop epidemics before
they start, or stop them after they
begin. Imagine the difference it will
make to the Nation if we develop more
effective ways to prevent cancer and
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heart disease, or prevent an epidemic
that would kill millions, or prevent low
birthweight babies.

We have the potential today, through
our community-based, public health
care system, to accomplish much of
this and more. To succeed, prevention
must be a central part of our health
system, and it will be under genuine
health reform.

To achieve a healthier America, over
130 organizations of business leaders,
policy-makers, health-care profes-
sionals, academicians, and researchers
have agreed on five key prevention
principles which should be included in
health reform. I ask unanimous con-
sent that this consensus statement
may be printed in the RECORD.

There being no objection, the state-.
ment was ordered to be printed in the
RECORD, as follows:

PREVENTION IS BASIC TO HEALTH REFORM

CONSENSUS STATEMENT

Universal access to health and medical
care is essential. Without it, preventive serv-
ices may not reach those most in need. But
prevention must be an integral part of our
health system, if we are to seriously progress
toward reducing the toll of preventable dis-
ease and injury and saving taxpayer money.
As the debate over health reform intensifies,
business leaders, policy-makers, health-care
professionals, academicians, and researchers
have forged a national partnership to sup-
port prevention's health system role. The
following key steps should define that role in
health reform legislation.

All standard benefit packages should in-
clude full coverage of clinical preventive
services and appropriate prevention counsel-
ing and education.

Stable and adequate funding should be pro-
vided to revitalize and support community-
based preventive services as well as core pub-
lic health activities. Funding must include
the training and education of public health
professionals and support for service dellvery
infrastructure.

Federal prevention coordination processes
should be established to ensure that invest-
ments to improve the public's health are
based on the best evidence from research and
population health data. This may be done
through structures such as expert panels ad-
dressing (a) clinical preventive services, in-
cluding benefit plan revislons, (b) commu-
nity-based preventive services, and (c) pre-
vention-oriented social and economic poli-
cles.

A coordinated, confidential public-private
data system should be established to assess
Americans’ health and measure its improve-
ment. The system would identify the most
cost-effective means of data collection, and
would release only aggregate Information,
not personal data. Population-based data,
gathered across all economic and ethnic
groups, would include information on health
plans, community health needs, health sta-
tus, quality of care, etc. This would allow
measurement of health outcomes, effective-
ness of services, and national changes in
health status and health risks.

An incentive-based system should be estab-
lished to reward employers who successfully
implement qualified disease prevention,
health promotion and safety programs, and
to provide incentives to health plans to im-
prove the health of the communities they
serve. Incentive programs should be adapt-
able by the size and function of different em-
ployers.
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SIGNATORIES TO THE CONSENSUS STATEMENT

Aetna Health Plans.

AIDS Action Council.

Alliance for Aging Research.

Alliance To End Childhood Lead Poisoning.

Ambulatory Pediatric Association.

American Academy of Pediatric Dentistry.

American Academy of Pediatrics.

American Academy of Orthopedic Sur-
geons.

American Association for Dental Research.

American Assoclation of Colleges of Nurs-
ing.

American Association of Colleges of Phar-
macy.

American Association of Dental Schools.

American Assoclation of Occupational
Health Nurses.

American Association of Public Health
Dentistry.

American Cancer Soclety.

American Clinical Laboratory Association.

American College Health Association.

American College of Nurse-Midwives.

American College of Occupational and En-
vironmental Medicine.

American College of Physicians.

American College of Preventive Medicine.

American College of Sports Medicine.

American Council for Drug Education.

American Council of Life Insurance.

American Dietetic Assoclation.

American Heart Assoclation.

American Lung Assoclation.

American Medical Student Assoclation.

Amerlcan Nurses Association.

American Optometric Assoclation.

American Pediatric Society.

American Physical Therapy Association.

American Podiatric Medical Assoclation.

American Psychological Society.

American Public Health Association.

American Running and Fitness Assocla-
tlon.

American Speech-Language-Hearing Asso-
clation.

Arkansas Department of Health.

Assoclation for Health Services Research.

Assoclation for Worksite Health Pro-
motion,

Assoclation of Academic Health Centers.

Association of Junlor Leagues Inter-
national.

Assoclation of Maternal and Child Health
Programs.

Assoclation of Medical School Pediatric
Department Chairmen.

Association of Reproductive Health Profes-
sionals.

Assoclation of Schools of Public Health.

Assoclation of State and Territorial Health
Officials.

Assoclation of State and Territorial Public
Health Laboratory Directors.

Assoclation of Teachers of Preventive Med-
icine.

Association of University Programs in
Health Administration.

Blue Cross of Western Pennsylvania.

Bureau of Public Health, West Virginia De-
partment of Health and Human Resources.

Campalign for Women’s Health.

Catholic Health Association.

Cecil G. Shaps Center for Health Services
Research, University of North Carolina at
Chapel Hill. .

Center for Consumer Health Educatlon,
Inc.

Center for Corporate Public Involvement.

Center for Science in the Public Interest.

Center for the Advancement of Health.

Central States Health & Life Co.

Citizens For Public Action on Blood Pres-
sure and Cholesterol, Inc.

CONGRESSIONAL RECORD—SENATE

Colorado Department of Public Health and
Environment.
Community Health Accreditation Pro-

gram.

Connaught Laboratories.

Council for Responsible Nutrition.

Division of Health Promotion, Bureau of
Public Health, West Virginia.

Employee Assistance Professionals Asso-
clation.

Every Child By Two.

Florida Department of Health & Rehabill-
tative Services.

Georgla Division of Public Health.

Health Decisions, Inc.

Health Education Center, Inc.

Health Industry Manufacturers Associa-
tion.

Health Insurance Association of America.

Health Management Corporation.

Health Net.

IBM Corporation.

Institute for Advanced Studies in Immu-
nology & Aging.

Institute of Sclence, Technology & Public
Policy.

Johnson & Johnson Advanced Behavioral
Technologies, Inc.

Kansas Department of Health and Environ-
ment.

Lederle-Praxis Biologicals.

Mississippi State Department of Health.

Missouri Department of Health.

National Association For Public Health
Policy.

National Association of Black County Offi-
cials.

National Association of Community Health
Centers.

Natlonal Assoclation of Counties.

Natlonal Association of County Health Of-
ficials.

National Association of Meal Programs.

Natlonal Association of Nurse Practition-
ers in Reproductive Health.

National Association of School Nurses.

National Assoclation of Social Workers.

National Assoclation of State Universities
and Land Grant Colleges.

National Business Coalition on Health.

National Black Caucus of State Legisla-
tors.

National Black Nurses' Association, Inc.

National Council on Family Relations.

National Family Planning and Reproduc-
tive Health Association.

National Foundation for Infectious Dis-
eases.

National Hispanic Council on Aging.

Natlional League for Nursing.

National Mental Health Association.

National Multiple Sclerosis Society.

National Nurse Practitioner Coalition.

National Osteoporosis Foundation.

National Organization on Fetal Alcohol
Syndrome.

National Public Health Information Coali-
tion.

National SAFE KIDS Campaign.

National Women's Health Network.

Nevada Division of Health.

New Mexico Department of Health.

New York State Assoclation of County
Health Officials.

Older Women's League.

Partnership for Prevention.

Public Health Information Services.

Public Voice for Food and Health Policy.

Prudential Center for Health Research.

Society for Pediatric Research.

South Carolina Department of Health and
Environmental Control.

Soclety for Adolescent Medicine.

Sporting Goods Manufacturers Associa-
tion.
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Summit '93 Health Coalition.
The Congress of National Black Churches,

Ine.
The National Black Caucus of State Legis-
lators.
The National Council on the Aging's
Health Promotion Institute.
The Soclety of Behavorial Medicine.
Voluntary Hospitals of America.
Washington State Department of Health.
Worksite Health Promotion Alliance.
YWCA of the U.S.A.

TRIBUTE TO DR. RICHARD GIBB

Mr. KEMPTHORNE. Mr. President, it
is with sadness that I note the passing
of the former president of the Univer-
sity of Idaho, Dr. Richard Gibb, who
died this weekend at the University of
Washington Medical Center at Seattle
after a brief battle with cancer.

Dr. Gibb is probably best known for
successfully guiding Idaho's land-grant
university through a difficult financial
period. Facing high inflation and a tax
limiting measure when he first became
U of I president in 1977, Dr. Gibb was
still able to develop and implement a
core curriculum that earned national
recognition for excellence.

He successfully competed against na-
tionally recognized engineering insti-
tutions and universities and was
awarded a major project by National
Aeronautics and Space Agency grant to
develop special microchip technology
to be used by NASA in guidance sys-
tems and to correct computer errors in
space. He created the Lionel Hampton
School of Music and the college of art
and architecture, and led a celebration
of the institution’s 100th birthday that
touched every corner of the State and
garnered more than $40 million in do-
nations.

His tenure as president was marked
by several major campus construction
projects, including the Kibbie Activity
Center East End Addition, the J.M.
Martin Agricultural Engineering Lab-
oratory and the new wing of the life
sciences building, which was named in
his honor last year.

Dr. Gibb stepped down from the pres-
idency in 1989 to return to teaching. In
the classroom, he was known for ac-
tively engaging students in discussions
about real life experiences and was
available to them outside the class-
room as well.

He was active in the Moscow Kiwanis
Club, and was also a member of numer-
ous professional and scholarly organi-
zations. Dr. Gibb was an enthusiastic
participant in a variety of events at
the university.

Dr. Gibb, and the contributions he
made to the University of Idaho and
the opportunities he provided to Ida-
ho's young people will be greatly
missed.

CRIME

Mr. DOLE. Mr. President, earlier this
morning, the crime conference com-
pleted its deliberations. Unfortunately,
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it appears that parts of the conference
report could have been concocted by a
university sociology department, rath-
er than by those concerned with effec-
tive law enforcement.

The conferees have apparently resur-
rected last year’s defeated stimulus
package by earmarking a staggering $9
billion for more than 15 so-called pre-
vention programs. Midnight Basket-
ball, the Ounce of Prevention Council,
drug courts, the Local Partnership Act,
the Model Cities Intensive Grants Pro-
gram—these are just several of the
multimillion-dollar pork-barrel
projects that are masquerading under
the anticrime banner.

On Tuesday, Republican conferees
successfully earmarked $3.6 billion for
the Edward Byrne Memorial Grant
Program, which provides critical as-
sistance to State and local law enforce-
ment, the very people who are on the
front lines in the war against crime.
Yet, a mere 24 hours later, the Demo-
crat conferees reversed this success,
stripping the Byrne Grant funding and
tossing it in the prevention pork bar-
rel.

Unfortunately, several important
tough-on-crime proposals that passed
the Senate last year also didn't make
the final conference cut:

New Federal rules of evidence mak-
ing it easier to prosecute vicious sex
offenders. Gone.

Tough mandatory minimum pen-
alties for those who use a gun in the
commission of a crime. Gone.

New legal tools designed to assist
Federal prosecutors in combating vio-
lent gang activity. Gone.

The Terrorist Alien Removal Act,
which would have made it easier to de-
port vicious terrorists who are in our
country illegally. Gone.

The mandatory HIV testing of those
charged with sex offenses. Gone.

And a proposal requiring violent
criminals to make restitution to their
victims. Believe it or not, gone.

Many of the tougher provisions are
gone.

But, perhaps the biggest cut of all,
Mr. President, is in the area of prison
funding. Although the House of Rep-
resentatives authorized $10.5 billion to
help the States create more prison
space for violent criminals, the con-
ference report takes a far softer ap-
proach, reducing the level of prison
funding and loosening up the truth-in-
sentencing requirements.

And, Mr. President, there are gim-
micks: more than $2 billion of the
money allegedly allocated for prisons
is not financed through the Violent
Crime Reduction Trust Fund. So, it is
anyone’s guess if this funding will ever
be appropriated or ever reach the
States, where it is needed.

Mr. President, I will take a close
look at the final conference report, but
from what I see so far, I am afraid that
Congress may have just flunked its
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most important crime fighting chal-
lenge, as we have done in the past.
From all appearances, we have done
just that.

I yield the floor.

IS CONGRESS IRRESPONSIBLE?
YOU BE THE JUDGE OF THAT

Mr. HELMS. Mr. President, anyone
even remotely familiar with the U.S.
Constitution knows that no President
can spend a dime of Federal tax money
that has not first been authorized and
appropriated by Congress—both the
House of Representatives and the U.S.
Senate.

So when you hear a politician or an
editor or a commentator declare that
‘‘Reagan ran up the Federal debt” or
that ““‘Bush ran it up,” bear in mind
that it was, and is, the constitutional
duty and responsibility of Congress to
control Federal spending. Congress has
failed miserably in that task for about
50 years.

The fiscal irresponsibility of Con-
gress has created a Federal debt which
stood at $4,634,714,5647,116.98 as of the
close of business Wednesday, July 27.
Averaged out, every man, woman, and
child in America owes a share of this
massive debt, and that per capita share
is $17,777.21.

TRIBUTE TO LARRY ARGIRO

Mr. SARBANES. Mr. President, I rise
today to pay tribute to Mr. Larry
Argiro, a longtime Federal servant and
creative leader in acoustics research
and design for the U.S. Navy. Mr.
Argiro recently retired after a remark-
able 47 year career, and we in Maryland
will truly miss his leadership and tech-
nical expertise at the Naval Surface
Warfare Center, Carderock Division,
Annapolis Detachment [NSWC].

Larry Argiro began his career with
the Navy in 1947 as a P-1 electronics
engineer and immediately became in-
volved in noise reduction research.
From the start, Mr. Argiro dem-
onstrated a strong commitment to as-
sisting the Navy in meeting the in-
creasing need for acoustic technologies
in the post-World War II era, a time
when the submarine was fast becoming
an integral part of our Nation's ap-
proach to naval warfare strategy. In
the years since, Mr. Argiro has im-
mersed himself in this growing demand
for acoustic technology by devoting his
enthusiasm, creativity, and an excep-
tional technological knowledge to en-
hancing Navy submarines, nuclear sub-
marines and antisubmarine warfare
ships.

Mr. Argiro took over as head of the
trials and analysis branch at Annapolis
in 1963, where he and his staff of over 50
scientists and engineers conducted var-
ious research projects and developed
innovations in acoustic signal process-
ing and machinery noise technology.
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Three years later, Argiro was named
director of the machinery silencing di-
vision at the Center where he spent 21
years managing 100 engineers in noise
reduction research for nuclear sub-
marines and antisubmarine warfare
ships. Larry’s colleagues and super-
visors not only attest to his tremen-
dous commitment, but also to the
number of important breakthroughs in
acoustics technology that emerged
from the Annapolis laboratory during
his tenure as director of the machinery
silencing division.

In 1986, Mr. Argiro assumed the lead-
ership of the machinery research and
development directorate in the Cen-
ter's propulsion and auxiliary systems
department. There, he not only main-
tained his pattern of outstanding
progress in machinery dynamics and si-
lencing, but he also became involved in
several other important innovations
and projects including the analysis and
design of new power systems, ship au-
tomation control, shipboard energy
availability and conservation, elec-
trical integration, and electric and
magnetic sensing.

During Larry's tenure, the Machin-
ery Research and Development Depart-
ment at the Naval Surface Warfare
Center has developed a substantial por-
tion of the most advanced, environ-
mentally sound, and affordable ma-
chinery for surface ship combatants
and submarines in the world.

I have had the chance to get to know
Larry through working and visiting
with him on several occasions at the
Annapolis laboratory. I know firsthand
of his commitment to preparing the
Navy for the 21st century and I am
pleased to have this opportunity to ex-
press my appreciation for his incred-
ible depth of knowledge and gracious
demeanor. His career is certainly one
marked by achievement and I know his
leadership will be missed.

———

THE REASSIGNMENT OF COLONEL
WASHABAUGH, AIR FORCE LEG-
ISLATIVE LIAISON

Mr. MACK. Mr. President, I rise
today to recognize an individual who
has provided outstanding support and
assistance to the U.S. Congress. Col.
Mark Washabaugh, Office of the Sec-
retary of the Air Force, legislative liai-
son, Inquiry Division, was reassigned
from the Pentagon to Randolph AFB,
TX, on May 31, 1994. Many of my col-
leagues and I have directly benefited
from his exceptional service in the Air
Force's congressional inquiry office.

As a branch chief in the Inquiry Divi-
sion, Colonel Washabaugh dem-
onstrated the utmost competence and
efficiency in handling a variety of
unique situations and constituent con-
cerns. His skillful leadership resulted
in the successful resolution of numer-
ous cases during an 18-month tour.

A seasoned traveler, escorting myr-
iad congressional members and their
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staffs, Colonel Washabaugh upheld the
highest standards of professional con-
duct. His thorough and efficient plan-
ning assured these trips were a com-
plete success.

Mr. President, I congratulate Colonel
Washabaugh for a job extremely well
done and wish him the very best in the
future. His commitment to excellence
brings great credit upon himself and
the U.S. Air Force.

TRIBUTE TO CHRISTOPHER FISH

Mr. D'AMATO. Mr. President, I rise
today to pay tribute to Christopher
Fish. Christopher Fish joined my staff
in October 1991 after having worked as
an intern. During his tenure in my of-
fice he worked in the mailroom and
later became my executive assistant
and intern coordinator. His service and
loyalty to me was invaluable, Chris
will be leaving our staff to attend Syr-
acuse University Law School. My best
wishes to Chris as I know his future
will be a bright one. Mr. President I
would like to submit the following
comments in the CONGRESSIONAL
RECORD from members of my staff.

Chris: Based on my experience, you will en-
counter many high pressure, stressful situa-
tions during law school and as a practicing
attorney. There will be countless times when
you would gladly give your last dollar to be
anywhere else. Let me assure you, though,
nothing will compare with your experience
in trying to find Dulles Airport with the
Senator that Friday afternoon! We'll miss
you. Best wishes.—Phil Becthel

Chris Fish is a person that leaves a posi-
tive impression on most people he meets. My
first encounter with Chris was in January
1994 when I started my fellowship in Senator
D’Amato’s office. Chris was one of the first
people I met and as he worked in the desk
next to mine, he taught me how to get the
job done efficiently and effectively. His mere
presence, hard work and dedication flows
from his persona and fills the office in a pro-
ductive manner. Many times I witnessed his
unique ability to focus on the highest prior-
ity tasks at-hand despite the many distrac-
tions. I am glad to have the opportunity to
work with him. I know he will continue to
make us proud.—Manny Cappello

From interns to staffers we have had many
fun times, and some very trying times, but
things have seemed to always work out in
the end. The years have flown by so quickly.
It was only yesterday that we started as in-
terns with David, Megan and “‘Big Red", but
things change and people move on. It is easy
to let friendships fade away so let's work
hard to prevent that from happening. When
you are studying late at night just remember
we are probably still at our desks pulling the
late shift. Don't forget us little people and
that the road to Syracuse Law School begins
at the Dulles Toll Road. Good luck.—Mike
Giuliani

Chris Fish, what a ‘‘class act!" It was a
pleasure to be one the same team with you.
My days here in the office were brighter only
because of your presence, which I will sorely
miss, My very best wishes to you in all of
your future endeavors.—Tina Gray

CFP—Remember the trips: Where is this
place, again? Claudia needs a what? Doesn't
Design Cuisine deliver? This treadmill looks
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fine. Why don't we take Salamone, so we
don’t get a ticket? Senator, we've crossed
border into West Virginia, now what? You
want me to drive over what?! Claudia, the
car needs brakes, a battery, a radiator, new
taillights, new tires, and there's something
wrong with the phone. You are the man,
Good luck and let’s go Orange!—Joe Kolinski

The good time, fun loving role that Chris
played in the office will be hard to replace.
His sense of humor made the long work days
easler to get through. He was a good co-
worker and an even better friend. I wish him
the best of luck in Law School and beyond.
Drop by often!—Rich Mills

When I arrived in Washington to begin my
internship in Senator D'Amato's office I did
not know anyone in the entire city of Wash-
ington, D.C. let alone my new office. But
thanks to Chris, who accepted me as an in-
tern, the transition to a strange city and a
new environment was made exceptionally
easy. Chris was always avallable to answer
questions and his friendly demeanor was
ever-present. I soon came to value the friend-
ship of Chris and to this day I owe a great
deal of gratitude to him. The absence of his
presence in our office will certainly be felt,
and I wish only the best in all of his future
endeavors.—Rob Ostrander

In January of 1992 I started as an intern for
Senator D'Amato. The first person in the of-
fice that opened up to me was Chris Fish.
This became symbolic for how Chris was as a
person. He was more than a fellow staff
member and good friend. He had that rare
quality of walking into a room and getting
everyone motivated to do something. A lot
of the staff looked to Chris as a catalyst for
action. He reached out to many and was
great at organizing and hosting many of the
office social events. He was a good friend
who will be missed by our office. I know that
in law school he will bring the same energy
and enthusiasm to the people around him
that he brought to our office. Chris thanks
for being a truly unique individual. We will
miss you.—Roger Panetta

Good luck in your future. Your service will
not be forgotten.—Mike Petralia

Chris Fish came to us a few years ago
eager to learn, ready to help, and willing to
give his best. Over the years, these are the
qualities that have gained him the respect
and admiration of his friends and colleagues.
It is no doubt that Chris will do well as he
pursues a law degree and that he will excel
in the years to come. I wish you well, Chris,
and we'll all miss you.—Peter Phipps

When it is Saturday night and you have
been studying tort reform for nine hours just
remember one thing * * * You're the man!!
Good luck kid.—John Salamone

There is a certain bond that grows out of
standing in the mail room together. It can't
be explained, and no one should try. Chris
Fish is a great friend. There are many times
when he was there to help me out of tough
spots, and I will always be grateful for his
friendship. Good Luck.—Kraig Siracuse

When I first came down to Washington and
didn't know anybody he made sure I was part
of the group. I'm not sure that was a good
thing, but thanks for doing it. Thanks also
for your help in coordinating the schedule
when our paths collided. Best of luck at Syr-
acuse. Remember—it's tort, not tart.—Har-
vey Valentine

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President,
what is the pending business?
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CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

IMPROVING AMERICA'S SCHOOLS
ACT OF 1994

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 1513, which
the clerk will report.

The legislative clerk read as follows:

A bill (S. 1513) entitled the “‘Improving
America’s Schools Act of 1994.”

The Senate resumed consideration of
the bill.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

AMENDMENT NO. 2418

(Purpose: To provide local school officials

control over violence in classrooms and on

school property, and for other purposes)

Mr. GORTON. Madam President, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Washington [Mr. GOR-
TON], for himself, Mr, LIEBERMAN, Mr, BURNS,
Mr. CrAlG, Mr, BoND, Mr. MURKOWSKI, and
Mr. BENNETT, proposes an amendment num-
bered 2418.

Mr. GORTON. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of title IV, insert the following:

SEC. . LOCAL CONTROL OVER SCHOOL VIO-
LENCE.

(1) IN GENERAL.—In any school that re-
ceives Federal funds, if a student brings to or
possesses on school property or at a school-
sponsored event a weapon as such term is de-
fined in, and in contravention of, school pol-
icy, or has demonstrated life threatening be-
havior in the classroom or on school prem-
ises, then the student shall be subjected to
the disciplinary actions as determined by the
local educational agency.

(b) INDIVIDUALS WITH DISABILITIES.—Para-
graph (3) of section 615(e) of the Act (20
U.S.C. 14156(e)(3)) is amended—

(1) by striking ““During"’ and inserting ‘‘(A)
Except as provided in subparagraph (B), dur-
ing”, and

(2) by adding at the end the following new
subparagraph:

*(B)(1) Except as provided in clause (ii1), if
the proceedings conducted pursuant to this
section involve a child with a disability who
brings to or possesses on school property or
at a school-sponsored event a weapon as such
term is defined in, and In contravention of,
school policy, or a child with a disability
who has demonstrated life threatening be-
havior in the classrcom or on school prem-
ises, then the child may be placed in an in-
terim alternative educational setting for not
more than 90 days.

*(11) The interim alternative educational
setting described in clause (i) shall be de-
cided by the individuals described in section
602(a)(20).
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“(111) If a parent or guardian of a child de-
scribed in clause (i) requests a due process
hearing pursuant to paragraph (2) of sub-
section (b), then the child shall remain in
the alternative educational setting described
in such clause during the pendency of any
proceedings conducted pursuant to this sec-
tion, unless the parents and the local edu-
cational agency agree otherwise.”.

(c) SUNSET PROVISION.—This section, and
the amendments made by this section, shall
be effective during the period beginning on
the date of enactment of this Act and ending
on the date of enactment of an Act (enacted
after the date of the enactment of this Act)
that reauthorizes the Individuals With Dis-
abilities Education Act.

(D) DEFINITIONS.—For the purposes of this
section, the term “life threatening behavior”
is defined as ‘‘an injury involving a substan-
tial risk of death: loss or substantial impair-
ment of the function of a bodily member,
organ, or mental faculty that is likely to be
permanent; or an obvious disflgurement that
is likely to be permanent."”

Mr. GORTON. Madam President, this
amendment is presented on behalf of
myself and the distinguished Senator
from Connecticut [Mr. LIEBERMAN].

I ask unanimous consent that Sen-
ators BURNS, CRAIG, BOND, MURKOWSKI,
and BENNETT be added as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GORTON. Madam President, dur-
ing the final vote on Goals 2000, after
the conference committee on that bill
had summarily dropped a school vio-
lence amendment which I proposed and
which was accepted by the Senate, I
vowed to press for legislation during
the next education bill to come before
the Congress to make it safer to walk
the halls and sit at the desks of our Na-
tion’s schools.

On behalf of parents, educators, and
students, I am here today to fulfill that
promise. Violence is tearing our soci-
ety apart and is destroying educational
opportunities for America’'s young peo-

le.

It is time we took the steps nec-
essary to regain control of our Nation's
schools. In Washington State, for ex-
ample, violent crimes by youths have
doubled in number in the past decade,
despite a 3-percent reduction in the
youth population. Our superintendent
of public instruction recently released
her annual report of weapons in Wash-
ington State schools for the 1992-93
school year. A total of 2,237 incidents
of possession of firearms or dangerous
weapons on school premises were re-
ported by school districts and approved
private schools.

The prevalence of such incidents is
constantly increasing, as is the vari-
ation and types of weapons. We must
address this problem now. We must en-
sure the safety of our children in
school and provide a learning environ-
ment free of violence and disruption.

According to the national crime sur-
vey, each year nearly 3 million thefts
and violent crimes—1 crime every 6
seconds—takes place on or near school
grounds. The same study suggests that
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67 out of every 1,000 teenagers are vic-
tims of a violent crime each year.

I have a strong personal stake in the
debate over education reform and
school safety. My wife, Sally, and I
have just been blessed with the birth of
our sixth grandchild. As a grandparent,
I am deeply apprehensive about their
safety in our schools and on our
streets. Perhaps in the Halls of Con-
gress we can feel immune from what is
going on in our local communities. The
threat of violence in our schools and
communities is tragic. While we in
Congress simply debate this issue,
teachers, and school officials have lost
the right to control their classrooms.
Violent and disruptive students who
prevent others from learning cannot be
disciplined effectively by reason of
Federal rules and for fear of lawsuits.

According to the Washington State
Parents and Teachers Association, Fed-
eral regulations make it difficult to
create a safe, orderly environment in
our schools. Educators are unreason-
ably hampered when they try to pre-
vent or reduce violence. They find that
Federal regulations inhibit their abil-
ity to design and implement common-
sense discipline in their schools. This
call for reform came through loud and
clear earlier this year in a statewide
education conference I held in Fife,
WA. The primary concern expressed to
me by the almost 200 parents, teachers,
principals, students, business people,
and other community leaders was the
growing problem of violence in our
schools.

The participants urged the need to
get the Federal Government off the
backs of local educators and to let
them do their jobs. Educators must be
allowed adequately to address the prob-
lems of violent and criminal behavior
in their schools. They must be able to
restore discipline and reduce violence
in our schools and in our communities.
It is time for us to make school vio-
lence a top priority and to stop inhibit-
ing its suppression. We must regain
control of our classrooms now. We can
begin by giving the authority to school
officials to do their jobs.

Madam President, this local-control-
over-school-violence amendment, co-
sponsored by Senator LIEBERMAN and
several others at this point, does just
that. It increases the authority of the
educators and our local schools to ad-
dress serious disciplinary problems.
Today, our education system provides
a dual system of discipline. Some stu-
dents who are involved in bringing dan-
gerous weapons to class or who dem-
onstrate life-threatening behavior are
properly disciplined while others are
not.

It is destructive and discriminatory
to have one set of rules for regular stu-
dents and another for special education
students protected under the Individ-
uals With Disabilities Education Act.
This sends an unclear and unfair mes-
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sage to all our students. Educators in
Washington State emphasized to me
that the stay-put provision of section
615 of the Individuals With Disabilities
Education Act is a source of discontent
and frustration. These educators who
deal with disciplinary problems on a
daily basis tell me that their hands are
tied by the stay-put provision.

The stay-put provision in part B of
IDEA was established to protect the
educational placement of students with
conditions that require them to receive
special education and related services.
It established a mechanism to place
students in an educational program
within the school system. Once placed,
the student cannot be removed for
more than 10 school days without pa-
rental consent or unless the school ob-
tains a court injunction for a perma-
nent change in placement for the stu-
dent.

Court interpretations of a well-in-
tended provision of the Individuals
With Disabilities Education Act make
it extremely difficult to remove or sus-
pend any IDEA protected student from
the classroom more than 10 days with-
out lengthy and expensive special hear-
ings. The protections for IDEA stu-
dents were created in 1975 when acts of
violence that occur in today's schools
across the Nation could not have been
imagined. Today's reality combined
with these IDEA protections leave all
students, including others with disabil-
ities, and teachers at risk.

In 1988, the U.S. Supreme Court ruled
in Honig versus Doe that public schools
may not expel or remove disruptive,
emotionally disturbed children from
their classes for more than 10 days,
even to protect others from physical
assault, unless they get permission
from the parents or a judge. The deci-
sion, of course, is based on IDEA, not
on the Constitution. If we amend the
Individuals With Disabilities Edu-
cation Act, as this amendment does,
Honig versus Doe becomes irrelevant.

The stay-put provision in the Individ-
uals With Disabilities Education Act
makes it difficult to remove from the
classroom a student with a disability
who has attacked a teacher or a stu-
dent or who has brought a weapon into
the classroom. The reasoning behind
the provision—to protect students with
disabilities from having their edu-
cational placement changed without
regard to their individualized edu-
cation plan—is impossible to defend
when the disabled student threatens
the life and safety of other students
and teachers. These 1975 protections
were enacted at a time at which it
could not have been known students
would be bringing dangerous weapons
into the classroom. School safety is se-
riously jeopardized by this rule now
that guns and violence are widespread.

To my colleagues, I implore you to
join with me in confronting this dual
system of discipline in our schools. By
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supporting this amendment, we will be
providing educators with tools to re-
move from the classroom seriously vio-
lent students who are currently pro-
tected from this change of placement
under IDEA. Rather than having to re-
admit a student after the statutory
maximum 10-days waiting period or ob-
tain a court injunction, educators will
have the authority to place such a stu-
dent in an interim educational pro-
gram until the school district deter-
mines the appropriate educational
placement, which it must do within 90
days.

This *‘local control over school vio-
lence’’ amendment applies to all stu-
dents, not just to those with edu-
cational disabilities. It increases the
disciplinary power of our local school
officials to deal with weapons offenses
and life-threatening behavior. The sec-
tion addressing the Individuals With
Disabilities Act makes it permissible
immediately to remove a student who
brings to a school or a school-spon-
sored event a weapon that violates
school policy. It also allows the re-
moval of a student who has dem-
onstrated life-threatening behavior in
the classroom or on school premises. It
requires that the child be moved and
put in the interim alternative setting
until a decision is reached. If parents
call for a due process hearing, the child
stays in the interim placement rather
than in the classroom where further
disruptions could occur. Again, this
provides our teachers and the school
districts much-needed local discipli-
nary control.

Opponents claim that this attacks
the disabled. This is just not true., This
amendment is not designed to deprive
anyone of his or her opportunity to
learn. It is designed, rather, to protect
the majority of the students in our Na-
tion’s schools from the threat of seri-
ous violent behavior.

Some argue that we should wait until
next year when all of the Individuals
With Disabilities Education Act is re-
authorized to offer this amendment.
Why should we neglect the pressing
safety problems in our Nation's schools
today? How many more destructive in-
cidents must occur before Congress
takes action? But even so, in order to
address some of my opponents’ con-
cerns, we have included a sunset provi-
sion in the amendment. This amend-
ment will sunset when the Individuals
With Disabilities Education Act is re-
authorized unless, of course, it is ex-
tended and expanded.

In my opinion, and I believe my col-
leagues will agree, no student, whether
or not he or she is disabled, has the
right to bring a dangerous weapon to
class or to school property or to a
school-sponsored event, nor should any
student be able to engage in life-
threatening behavior in the classroom
without appropriate disciplinary action
being taken. This type of behavior is
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destructive to the learning environ-
ment of all our children and must not
be tolerated. We must ensure the safe-
ty of the students in our Nation's
schools. No student can learn in an en-
vironment of fear. The ability of school
districts to remove these students in-
creases the safety for all students. As
Members of Congress, we have the au-
thority to restore a balance to the cur-
rent dual system of discipline in our
schools.

Madam President, this Senator has
discussed this problem with a large
number of educators in my State.
Those educators have shared incident
after incident of violence and disrup-
tion taking place in their schools every
single day. Let me share a few exam-
ples to demonstrate the dual system of
discipline. Take, for example, the situ-
ation in Washington State where a
first grader brought a large screwdriver
to school, put it to the throat of an-
other first grader and said he was going
to run it through the child's throat.
The student was a special needs stu-
dent and special education laws came
into play so that the child was put
back into the same classroom. The par-
ents of the traumatized student with-
drew their child and threatened to file
a lawsuit. The offender was able to con-
tinue subsequent acts which continued
to terrorize other students.

Or a fourth grade student who con-
cealed a knife in her backpack, ex-
torted lunch money from other stu-
dents by threatening that she would
use it on them. When she did pull the
knife and physically intimidated a
schoolmate, the school was able to
begin the disciplinary process, only to
discover when the parents came in that
she had been a special education stu-
dent 2 years earlier in a previous
school district and the present school
had no record of the placement. The
parents appealed the disciplinary ac-
tion and the girl was sent back to class
pending settlement.

Or a fifth grade physically handi-
capped student in the regular class-
room, special education gualified due
to physical disability, threw tantrums
and hit a teacher for up to 40 minutes
at a time. Again, the school was se-
verely limited in potential sanctions
because of the special education man-
date.

Or a sixth grade student who brought
a gun to school, used it to threaten and
intimidate, waving it around and tell-
ing students who he would kill. The
gun turned out to be a facsimile,
though it is metal, dark in color, and
looks very real. Parents claim, because
of his learning disability, he was ‘‘just
joking around.”” Here again is a situa-
tion where, due to special education
status, the student was returned to
class.

More instances: A behaviorally dis-
turbed special education student phys-
ically abused his classmates. On one
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occasion the teacher restrained the
child and was herself kicked and
punched several times. After a lengthy
process, the student was suspended for
5 school days. Upon his return, the
same activities began again with the
addition of threats to the life of the
teacher. The student could be sus-
pended only for short periods of time
during the remainder of the year. The
teacher resigned her teaching position
with the district.

Madam President, these unfortunate
incidents are occurring in school dis-
tricts across the country. Let me share
with you an article that appeared less
than 2 months ago in the Los Angeles
Times describing a situation in Orange
County in which a 6-year-old
kindergartener who allegedly bit
teachers, threw a desk, hit and spit at
students, and sent a teacher and her
aide out on medical leave and was sued
by the Huntington Beach School Dis-
trict. The injuries were not found seri-
ous enough for the student to be re-
moved. As a result of the stay-put pro-
visions in the IDEA, a judge forced the
school to keep this student in the
classroom. Parents of 12 of the 31 chil-
dren in the class temporarily removed
their children for fear of
endangerment. In this case, as in oth-
ers, the right of all schoolchildren for a
violence-free classroom was not taken
into account.

In some cases IDEA is manipulated
by students who have never been recog-
nized as having a disability but receive
protection after engaging in unaccept-
able school behavior. For example, in
February of this year, a 17-year-old
student at El Capitan High School in a
California district who took a handgun
to school in clear violation of State
law and school district rules was al-
lowed to stay in school pending resolu-
tion of a disability issue.

The school would have to prove that
there was a high likelihood that the
boy's presence on campus would create
a violent situation in order to remove
him for longer than the mandatory 10
days. It must also be determined
whether the student is a victim of *‘at-
tention deficit disorder” and, there-
fore, deserving a special education sta-
tus.

In other words, Madam President,
the very antisocial actions are claimed
to demonstrate disability and to pre-
vent discipline by schools.

This ingenious legal theory will
allow dangerous students to remain on
campus simply because of an allegation
of disability, and all they may have to
do is to allege entitlement for special
education. Because the school district’s
decision to deny special education, and
appealed as high as the Supreme Court,
a student using the loophole may stay
in school indefinitely.

In this respect, we have the same or
similar situation which was discussed
to the shock of other Members on the
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floor here not long ago about the fact
that disability payments are made
under some portions of the Social Se-
curity Act to children who are disrup-
tive in school because the disruptive
activity itself is considered evidence of
disability and, therefore, allows for an
extra Social Security subsidy for those
students and their parents.

Our schools, and our school authori-
ties, need help now, and the help they
need is the authority to do their own
jobs without being interfered with from
Washington, DC. But we are not going
to provide the proper educational at-
mosphere for our students until we re-
store authority to our school authori-
ties to do the job that they need to do.

Madam President, this is an ex-
tremely limited amendment. School
authorities in my State and across the
country wish to be freed from Federal
regulations on school disruption on a
very, very broad basis. With a great
deal of caution however, we have lim-
ited this amendment to weapons viola-
tions, and to life-threatening behavior
which in turn is defined as it is under
the guidelines for the sentencing com-
mission for those who are to go to pris-
on.

I am certain that next year or the
year after—whenever we get to the re-
newal of the IDEA act—there will be a
debate on whether or not we should not
grant more authority to our local
schoolteachers and school board mem-
bers.

This law, and the refusal to agree
easily to this amendment, are an ex-
pression of mistrust in the people who
teach our children and who run their
schools. We give lip service to local
control. But when it comes right down
to it we do not want that local control
to be followed. If we are to have safe
schools, we must allow these decisions
to be made by the authorities and in
the communities most affected by
them.

As a result, five national educational
associations have strongly endorsed
this amendment.

They include the National Associa-
tion of Secondary School Principals,
the National Association of Elemen-
tary School Principals, the National
School Boards Association, the Amer-
ican Federation of Teachers, and the
American Association of School Ad-
ministrators. Strong support from the
education community in Washington
State where the push for this amend-
ment began is widespread. I have the
support of the Washington Association
of School Principals, the Washington
School Directors’ Association, the
Washington State PTA, the Committee
for the Right To Keep and Bear Arms,
the Clover Park School District, and
the Wapato School District.

Madam President, I submit for the
RECORD the letters of support that I re-
ceived from these groups and I request
that the RECORD include them as if
they were read.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

July 26, 1994.
Re Support for Senator Gorton's local con-
trol over school violence amendment to S.
1513,
Hon. EDWARD M. KENNEDY,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR KENNEDY: The above na-
tional education organizations urge you to
vote in favor of Senator Gorton's Amend-
ment to S. 1513 which would modify the stay-
put provisions on the Individuals with Dis-
abilitles Education Act (IDEA) to ensure
school safety. With the growing wave of vio-
lent incidents in our schools, educators need
to be able to take reasonable measures to
protect all students, teachers and other
school personnel from bodily harm while
still meeting the needs of children with dis-
abilities for a free appropriate public edu-
cation.

While only a minority of the students com-
mit violence, a troubling number of inci-
dents occur where students with disabilities
do assault or otherwise threaten the safety
of other students and school staff for reasons
that may or may not be related to their dis-
ability. Under current law, school officials
do not have adequate authority in these situ-
ations to ensure school safety.

The stay-put provisions of the IDEA pre-
vent school administrators from suspending
students for more than ten days without the
permission of a judge or the child’s parents.
And even if the school district goes to court,
the school district’s burden of proof is so
high that they often cannot take the com-
mon sense steps they need to protect stu-
dents.

When Judge Judith Keep recently ruled
that IDEA forced her to order a school in El
Capitan, California to readmit a student who
had taken a gun to school, she stated IDEA
is “a wonderfully noble Act [but] can * * *
undercut a school's ability to discipline stu-
dents.”" Indeed, the U.S. Department of Edu-
cation has argued that even congressionally-
mandated expulsion polices for students who
bring guns to schools do not supersede the
stay-put provisions of IDEA.

The Gorton Amendment provides a bal-
anced and reasonable first step to correct
these problems and protect the safety of all
students—those with disabilities as well as
those without. In cases where the disabled
student demonstrates life threatening behav-
ior, school officials could take a student out
of the classroom and place the student in an
alternative educational setting for up to %0
days. If the parents contested the placement,
school safety would still be preserved; the
student would remain in the interim edu-
cational placement until a final placement
decision was made. The amendment also pro-
vides a means for Senator Dorgan's recently
enacted mandatory expulsion and alter-
native education policies for students who
bring weapons to school to apply under
IDEA.

The inadequacies of current law are sig-
nificant and dangerous and need to be re-
solved as soon as possible by the Congress.
Wailting another year—or longer—for the
regular IDEA reauthorization to be complete
is not an adequate response to the pressing
safety problems Iin our schools today. The
Gorton amendment appropriately balances
the needs of all students for a safe place to
learn and strive to achieve the ambitious na-
tional education goals set by Congress in
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Goals 2000. We urge you to vote in favor of
the Gorton amendment to S. 1513.
Sincerely,
AMERICAN ASSOCIATION OF
SCHOOL ADMINISTRATORS.
AMERICAN FEDERATION OF
TEACHERS.
NATIONAL ASSOCIATION OF
ELEMENTARY SCHOOL
PRINCIPALS.
NATIONAL ASSOCIATION OF
SECONDARY SCHOOL
PRINCIPALS.
NATIONAL SCHOOL BOARDS
ASSOCIATION.
AMERICAN FEDERATION OF TEACHERS,
Washington, DC, July 20, 1994.
Hon. SLADE GORTON,
Hart Senate Office Building, U.S. Senate,
Washington, DC,

DEAR SENATOR GORTON: The American Fed-
eration of Teachers supports your amend-
ment to S. 1513 with respect to modifying the
stay-put provisions of the Individuals with
Disabilities Education Act.

The AFT believes your amendment will
not diminish the rights of disabled students
under I.D.E.A. Rather, it will offer disabled
and other students appropriate protection
from violence by a small number of students
who bring weapons to school or demonstrate
life threatening behavior in the classroom or
on school premises. Furthermore, it will con-
tinue due process rights and require continu-
ing educational services in an interim alter-
native placement for any student exhibiting
such behavior.

The AFT also supports your amendments
concerning student records and parental re-
sponsibility. It is important to allow the
transfer of disciplinary records among
schools and to encourage the participation of
parents in disciplinary actions affecting
their children.

Sincerely,
ALBERT SHANKER,
President.
NATIONAL SCHOOL BOARDS ASSOCIATION,
Alerandria, VA, July 13, 1954.
Hon. SLADE GORTON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: The National
School Boards Association (NSBA), on behalf
of the more than 95,000 local school board
members nationwide, would like to offer its
support for your amendment to 8. 1513 which
would modify the stay-put provisions of the
Individuals With Disabilities Education Act
(IDEA). We also support your amendment
which would clarify current educational pri-
vacy law so that educators can transfer stu-
dent records more easily in order to insure
student safety.

The plague of violence is having a growing
impact on children and youth across Amer-
ica and in many schools is endangering stu-
dent safety. We support the amendment to
IDEA because, In some cases of violence by
students with disabilities, school adminis-
trators do-not have the authority to act de-
cisively to insure the safety of other stu-
dents.

Your amendment to the stay-put provi-
sions of IDEA will allow school administra-
tors to remove a temporarily violent student
from the regular classroom while still pro-
viding the student with a free, appropriate
public education. Because the amendment
will protect the civil rights of students with
disabilities while enhancing the ability of
school authorities to insure student safety,

U.S. Senate,
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we support adoption of the amendment by
the Senate.

We also support your amendment to the
Family Educational and Privacy Rights Act
which clarifies that school administrators
can transfer the records of students who pose
safety risks to other students. In this way we
can be certain that other schools have the
information necessary to take appropriate
actions to Insure student safety. We urge
Senators to support this amendment.

We believe that these two proposed
changes in law would enhance school safety
and we urge the Senate to support them.

If you have questions regarding this issue,
please contact me at 703-838-6704.

Yours very truly,
EDWARD R. KEALY,
Director, Federal Programs.
THE NATIONAL ASSOCIATION OF
SECONDARY SCHOOL PRINCIPALS,
Reston, VA, July 7, 1994.
Hon. SLADE GORTON,
U.S. Senate,
Washington, DC. ”

DEAR SENATOR GORTON: On behalf of the
42,000 members of the National Assoclation
of Secondary School Principals, I want to ex-
press our support for the three amendments
you intend to offer to S. 1513, “The Improv-
ing America’s Schools Act of 1994, These
amendments are an important step toward
improving parental involvement In our
schools, particularly regarding the issues of
school discipline and providing greater lati-
tude to school officials coping with violence
on school premises.

First, your Sense of the Senate amend-
ment is an important statement about the
integral role that parents must play in en-
suring an effective learning climate in our
schools. Parents whose children display vio-
lent behavior toward teachers, fellow stu-
dents, and school employees must not only
be informed, but they must support school
officials in their effort to effect appropriate
disciplinary action. We strongly urge that
this Sense of the Senate amendment be
adopted and become a part of the Senate’s
ongolng consideration with regard to im-
proving schools.

Second, the amendment designed to assure
that school officials are fully informed about
a student's past record of violent behavior
must have the Senate's support. Principals
across the nation are charged with the re-
sponsibility of assuring the safety and

~wellbeing of all those within the school facil-

ity. This amendment would give school offi-
clals the necessary Information to enable
them to fulfill that important charge. Too
often schools recelve students whose record
of violent, even criminal, activity is not
made avallable to principals. These record-
keeplng barriers must be broken and prin-
cipals and other school officials must have
access to information that has the potential
of undermining their effort to ensure a safe
school.

Finally, we strongly support the amend-
ment to the Individuals with Disabilities
Education Act (IDEA), addressing the vio-
lent behavior of some disabled children. This
amendment seeks to allow school officlals to
separate violent children in a special edu-
cation program from the classroom or the
school premises should they demonstrate life
threatening behavior. Currently, the IDEA
grants parents veto power over the change of
placement in a school's special education
program. While this entitlement assures ab-
solute parental involvement in a child’s edu-
cational placement, it often hampers a prin-
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cipal's effort to provide a safe learning envi-
ronment,

The nation's principals believe that this is
a critical issue with regard to public con-
fidence in our local schools. It is profoundly
discrediting to our institutions for a dual
system of justice to be administered on such
a regular basis, with one system for our dis-
abled children and an entirely different sys-
tem to the other students. This duality must
be halted if we are to genuinely assure our
communities that their schools are safe ha-
vens of learning.

Although some would advocate walting to
amend the IDEA until next year, the na-
tion’s secondary principals believe that ac-
tion should be taken now as part of an over-
all effort to make our schools safer. We look
forward to working with you in assuring that
these important amendments are adopted by
the United States Senate and ultimately, are
part of the final version of ESEA.

Sincerely,
Dr. TIMOTHY J. DYER,
Erecutive Director.
AMERICAN ASSOCIATION
OF SCHOOL ADMINISTRATORS,
Arlington, VA, July 19, 1994.
Hon. SLADE GORTON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: The American As-
sociation of School Administrators (AASA),
would like to thank you for your proposed
school safety amendments to S. 1513, the re-
authorization of the Elementary and Second-
ary Education Act. Schools should be safe
havens from the violence in the rest of our
society. We hope that your amendments and
the safe schools programs in S. 1513 will help
make every school a warm safe place for
children to learn.

The amendment regarding the “stay put"
rule is of particular interest to AASA. We
support your amendment. Stretching the
suspension period to 90 days permits a more
orderly process of fact finding and looking
for alternatives than the 10 days in federal
regulations. We, however, are concerned that
your amendment will experience difficulty
because the criteria for suspension are not
precise enough. What constitutes a weapon
or life threatening behavior will provide a
basis for defeating the amendment.

If the amendment falls and the vote is
close enough to Initlate negotiations, we
urge you to use terms that are defined in the
code of federal regulations and observable
behaviors as the criteria for suspension.

Sincerely,
BRUCE HUNTER,
Senior Associate Evecutive Director,
THE ASSOCIATION OF
WASHINGTON SCHOOL PRINCIPALS,
Olympia, WA, June I7, 1994.
Hon. SLADE GORTON,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: We are beginning
to sense a bit of optimism in the struggle to
reduce youth violence In the state of Wash-
ington. One obvious key to our success will
be the ability to share necessary information
among agencies and between schools with re-
spect to those students who have been con-
victed of a violent act or have a history of
violent behavior. This sharing of information
is essential in order for proper school place-
ment and supervision of the student in-
volved, as well as for reasonable protection
of all other students. Parents, students and
public demand and deserve safe schools.
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The Association of Washington School
Principals for your willingness and persist-
ence in championing the cause of safe
schools and communities as well as for your
overall support for public education. We
have met with other educators, parents, rep-
resentatives of state government, the juve-
nile rehabilitation, and parent advocates to
discuss the issues surrounding the sharing of
student records, particularly as related to
identified special education students. The
principals’ point of view follows.

We are very supportive of your three sug-
gested amendments to current status lan-
guage. Your recommendation provides a
mechanism to appropriately remove violent
or potentially violent students from school.
No student, with or without handicapping
conditions has the right to commit violent
acts in our schools, The right of the parent
to advocate for the child in Interim/alter-
native placement is protected, while at the
same time allowing professionals in the
school to remove the violent offender where
necessary,

Unfortunately, under current statute, in
situations where parents refuse and agree-
ment to the recommended alternative/In-
terim placement cannot be reached, that vio-
lent student remains in the educational set-
ting under provisions of “‘stay-Put.”” Interim
placement for up to 90 days without parent
consent allows adequate opportunity for
final resolution while protecting the vast
majority of our students,

We certainly support your proposal for in-
volvement of parents of children who display
violent behavior in determining their dis-
ciplinary action and enforcement.

Finally, we appreciate your addition to
section 438 of the General Provisions Act
which clarifies the right and obligation of
school officlals to share student discipline
records as appropriate. Our request for such
clarifying language 1s generated by the ongo-
ing misperception regarding what FERPA
does or does not permit,

These are significant changes which will
greatly assist us in reducing incidents of vio-
lence in Washington's public schools. Again,
thank yvou and best wishes.

Sincerely,

WALTER BALL,

Associate Executive Director.

BRIAN BARKER,

Associate Erecutive Director.
WASHINGTON STATE

SCHOOL DIRECTORS’ ASSOCIATION,
Olympia, WA, June 17, 1994.
Hon. SLADE GORTON, U.S. SENATE, HART SEN-

ATE OFFICE BUILDING, WASHINGTON, DC

DEAR SENATOR GORTON: The Washington
State School Directors’ Association, rep-
resenting the 1482 locally-elected school
board members in our state’s 296 school dis-
tricts, Is very supportive of your proposed
student safety amendments to S. 1513.

These proposed amendments address three
issues of importance to our members:

1. It clarifies that students may be re-
moved from a classroom setting if their ac-
tions threaten themselves or others, while
not specifying the precise duration of that
removal (suspension or expulsion):

2. It assures that if the offending student is
in a special education program that said stu-
dent will not be denied an educational oppor-
tunity, but Instead be placed in an alter-
native setting pending disciplinary decisions
(due process must be followed); and

3. It also assures that federal laws on stu-
dent discipline or weapons violations shall
not supersede state or local regulations.
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This is a good and helpful amendment.
WSSDA appreciates the assistance and the
willingness to seek our input that we have
observed from your office, and specifically
from Jennifer Parsons, on this important
matter. And I might add that the other pro-
posed amendments regarding school and pa-
rental responsibility also look very good to

us.
Thank you very much.
Sincerely,
DWAYNE SLATE,
Associate Erecutive Director.
WASHINGTON STATE PTA,
Tacoma, WA, July 13, 1994.
Hon. SLADE GORTON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: The Washington
State PTA supports the School Violence
Amendment to the Individuals with Disabil-
ities Act which you are sponsoring. We ap-
preciate your concern about the issue of vio-
lence in our public schools. As both parents
and educators expressed at your Education
Summit in January, the issue of youth vio-
lence Is a priority for all of us who are advo-
cates for children.

Educators and parents stressed that there
are federal regulations which make it dif-
ficult to create a safe, orderly environment
in our schools. Educators are unreasonably
hampered in their efforts to prevent or re-
duce incidents of violent behavior. They find
that regulations inhibit their ability to de-
sign and Iimplement discipline in their
schools.

As Section 602(a)(20) of the IDEA does In-
clude parents In the Individual Educational
Placement team, which will determine place-
ment for violent students, the Washington
State PTA feels confident that parents’
rights have been protected in this plan. Par-
ents need to be involved in the decision mak-
ing process, but also need to be accountable
for the actions of their children who display
violent or threatening behavior toward oth-
ers.

We understand that parents of disabled
children are concerned about the effect of
this amendment on the rights of their chil-
dren. However, parents and teachers have ob-
served that when a student displays violent
behavior in the classroom, which the teacher
is unable to address by removing that stu-
dent from the classroom, the educational
performance of all students is adversely im-
pacted. The educational performance of spe-
cial needs students is severely diminished, as
well. Thus, the Washington State PTA be-
lieves that this amendment will provide
needed protection for all students.

We applaud your support for the safety and
welfare of the students of Washington.

Sincerely,
CARA LOCKETT,
President.
WAPATO PUBLIC SCHOOLS,
Wapato, WA, July 8, 1994.
Hon. SLADE GORTON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: The purpose of this
letter is to support your efforts in amending
8. 1513 and the Individuals with Disabilities
Act. Though you will undoubtedly face
strong opposition on the Senate Floor, your
proposed amendments are timely and much
needed in the educational community if we
are to complete our task of restructuring
Amerlca’s schools.

Of particular interest is your proposal to
amend the Individuals with Disabilities Act
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(IDA). No one in education will argue against
the right of special education students to re-
ceive equal educational opportunities. How-
ever, It seems that In our rush to insure
these rights we have forgotten the rights of
other students to receive those same oppor-
tunities on an equal basis.

Inclusion models which place special edu-
cation students in regular classrooms work
well for the majority of children. They ad-
just well and participate with other students
in mainstream activities. Unfortunately, a
minority of special education children can
and do become violent, abusive or disruptive.
In these cases all children lose their oppor-
tunity for quality education.

Under current law schools have extremely
limited options in dealing with these chil-
dren. Extensive documentations and hear-
ings generally result in short term removal.
Once the child returns to the classroom the
cycle begins again. This is particularly frus-
trating with students who tend to be violent.

Two examples of this type of situation
come to mind. In the first a behaviorally dis-
turbed special education student physically
abused his classmates. On one occasion the
teacher restrained the child and was herself
kicked and punched several times. After a
lengthy process the student was suspended
for 5 school days. Upon return the same ac-
tivities began again with the addition of life
threats to the teacher. The student was sus-
pended for short perlods of time during the
remainder of the year and the teacher re-
signed her position with the district.

The second incident Involved a middle
school boy with a long history of aggressive
behavior toward teachers and students. Be-
cause of his special education qualification
the district was again limited in its ability
to provide optional learning environments.
In this case the student was ultimately re-
moved from school. Not by the school but
the courts after he participated with some
other youths in nearly beating a man to
death in downtown Yakima.

There are thousands of stories similar to
this taking place daily in our nation's
schools. The result can be seen in an ever in-
creasing exodus from public to private edu-
cational institutions. Your proposed IDA
amendment might be the first step in help-
ing to curb this trend.

It can be argued that the amendment does
not go far enough, that we need even more
options beyond the 90 day alternative. To
this I would reply that any change which
helps us do our job is better than the current
situation. Also, the first step has to come be-
fore we are able to move further.

We applaud you in your efforts and wish
you the best of luck in bringing about pas-
sage of these amendments. I know that at
least the IDA amendment will meet with op-
position, but hopefully its sufficiently mod-
erate to meet with the approval of a major-
ity of your colleague.

Again our support for your efforts on pass-
ing these amendments and our thanks for
your work of behalf of public education.

Sincerely,
RICHARD FoOSS,
Associate Superintendent.
CITIZENS COMMITTEE FOR THE
RIGHT TO KEEP AND BEAR ARMS,
Bellevue, WA, July 14, 199%4.
Hon. SLADE GORTON,
U.S. Senate,
Washington, DC.

DEAR SENATOR GORTON: Thank you for in-
troducing the Local Control over School Vio-
lence amendment to S. 1513. This amendment
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addresses the very real problem of violent
behavior in our schools. The Citizens Com-
mittee for the Right to Keep and Bear Arms
fully supports your amendment to S. 1513
and other legislation that f{dentifies and
helps to control the type of dangerous behav-
for that has made many of our public schools
more like war zones than educational facili-
ties.

As you know, the Citizens Committee for
the Right to Keep and Bear Arms has long
been a supporter of bills that identify and re-
strict specific criminal and violent behaviors
and activities, Bills of this type enhance
public safety without treading on basic civil
liberties.

The Individuals with Disabilities Edu-
cation Act is a well intentioned act, but in
many cases it has taken away from schools
and educators the ability to control behavior
that destroys the educational environment
and places all of our youth at risk. The Local
Control over School Violence amendment to
8. 1513 will help to correct that flaw.

If there is anything we can do to help the
Local Control over School Violence amend-
ment along the road to passage, please don't
hesitate to contact me.

Sincerely yours,
PauL M. WILLIAMS,
Erecutive Director.
CLOVER PARK SCHOOL DISTRICT,
Tacoma, WA, June 28, 1994.
JENNIFER PARSONS,
Office of Slade Gorton, Hart Building, Washing-
ton, DC.

DEAR JENNIFER: At your request, several
administrators have reviewed the draft lan-
guage regarding Youth Violence. In our opin-
ion, these changes will significantly increase
the ability of school administrators to deal
with wviolence/assaultive students. We com-
mend the Senator for his interest in this im-
portant issue and his diligence in attempting
to modify Federal law to deal with it.

Unfortunately, due to the end of the school
year I was unable to get any antidotes for
you. Good luck to you and the Senator as
you work on this Important matter.

Yours truly,
KAREN A. FORYS,
Superintendent.

Mr. GORTON. Madam President, let
me share with you some excerpts from
these letters of support.

AFT—The American Federation of Teach-
ers believes that your amendment will not
diminish the rights of disabled students
under IDEA. Rather, it will offer disabled
and other students appropriate protection
from violence by a small number of students
who bring weapons to school or demonstrate
life threatening behavior in the classroom or
on school premises. Furthermore, it will con-
tinue due process rights and require continu-
ing educational services in an interim alter-
native placement for any student exhibiting
such behavior.

National School Boards Association—Your
amendment to the stay-put provision of
IDEA will allow school administrators to re-
move a temporarily violent student from the
regular classroom while still providing the
student with a free, appropriate public edu-
cation. Because the amendment will protect
the civil rights of students with disabilities
while enhancing the ability of school au-
thorities to ensure student safety, we sup-
port adoption of the amendment by the Sen-

ate.

National Assoclation of Secondary School
Principals—We strongly support the amend-
ment to the Individuals with Disabilities
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Education Act, addressing the violent behav-
ior of some disabled children. This amend-
ment seeks to allow school officials to sepa-
rate violent children in a special education
program from the classroom or the school
premises should they demonstrate life
threatening behavior. * * * Although some
would advocate waiting to amend the IDEA
until next year, the nation’s secondary
school principals believe that action should
be taken now as part of an overall effort to
make our schools safer,

WA State PTA—We understand that par-
ents of disabled children are concerned about
the effect of this amendment on the rights of
their children. However, parents and teach-
ers have observed that when a student dis-
plays viclent behavior In the classroom,
which the teacher is unable to address by
temporarily removing that student from the
classroom, the educational performance of
all students is adversely impacted. The edu-
cational performance of special needs stu-
dents is severely diminished, as well. Thus,
the Washington State PTA believes that this
amendment will provide needed protection
for all students. We applaud your support for
the safety and welfare of the students of
Washington.

Madam President, included in the
committee amendments are two other
of my proposals to address school vio-
lence. The first is a clarification of the
current law explaining what informa-
tion can be placed in the student’s cu-
mulative record and transferred to the
next school the student will attend.
The second amendment is a sense-of-
the-Senate provision that encourages
parental responsibility in connection
with disciplinary actions involving
their children.

STUDENT RECORDS

I have been told by many educators
in my State that the maintenance and
transfer of student records are often in-
adequate. These educators claim that
student records indicating that the
student is a serious disciplinary prob-
lem are often not being transferred
among schools so that the cumulative
student record often doesn’t reflect the
reasons why the student was expelled.
For example: If a student brings a
weapon to class or displays behavior
that has the potential to inflict severe
bodily harm and the student is expelled
from school and enrolls in a new
school—the new school is often not in-
formed of the student’s past discipline
problems. Even more disturbing is the
fact that the information is often not
accessible.

Teachers and principals want to have
this information on new students en-
tering their school who have a history
of bringing a wedapon to class or the po-
tential to cause serious harm to the
teacher or other students. They need
this information in order to control
their classrooms.

The Family Educational and Privacy
Rights Act [FERPA], deals with the re-
lease of educational records and pro-
tects the rights of students. There is
definitely a problem with the statutory
interpretation of this act. Many edu-
cators do not realize that Federal law
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[FERPA] already allows for the main-
tenance and transfer of records. School
records are not being updated and
transferred because school districts
find the language unclear and are fear-
ful of lawsuits. A clarification of
FERPA will define the law to edu-
cators clearing up any misunderstand-
ing surrounding student record mainte-
nance and transfer. It states that noth-
ing in section 438 of the General Edu-
cation Provisions Act prohibits schools
from maintaining records about stu-
dents who pose safety risks or from dis-
closing such information to other
schools attended by those students.

A clarification of the FERPA lan-
guage will substantially assist our edu-
cators because it will now be clear
what information can be placed in the
permanent record and where this infor-
mation can be transferred. This is an
important step in allowing our nation’s
educators to know the background of
the students entering their schools in
order to prepare for discipline prob-
lems.

PARENTAL RESPONSIBILITY

As a parent and grandparent, I be-
lieve that parents should take respon-
sibility for their child’s actions and be-
come involved in the school discipli-
nary proceedings., This amendment re-
affirms the importance of parental in-
volvement in the children’s learning
process. Parents of children who dis-
play violent behavior must be informed
of the misbehavior and should support
school officials in taking appropriate
disciplinary action. The role of parents
in both the education and discipline of
their children is essential to enhancing
learning and must be encouraged.

Mr. President, I ask for the yeas and
nays on the amendment.

The PRESIDING OFFICER (Mr. DOR-
GAN). Is there a sufficient second?

Mr. GORTON. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, I ask
unanimous consent—with the approval
of the author of the amendment—that
this amendment be temporarily set
aside so that we can consider the
amendments of the Senator from Penn-
sylvania, [Mr. SPECTER].

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 2419
(Purpose: To provide demonstration projects
to test the effectiveness of private manage-
ment of public education programs)

Mr. SPECTER. Madam President, I
send an amendment to the desk and
ask for its immediate consideration.
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The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Pennsylvania [Mr. SPEC-
TER] proposes an amendment numbered 2419.

Mr. SPECTER. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 538, on line 2, strike *'; and” and
insert the following: *, including contracts
with private management companies;’,

On page 538, on line 5, before the period add
the following: ‘s and

‘(IX) contracting out the management of
troubled schools to private management
firms"'.

On page 780, line 9, strike “‘and”.

On page 780, after line 11, before the “." in-
sert the following: *; and

“(I) establish partnerships with private
educational providers whose comprehensive
technology systems address the need of chil-
dren in poverty.”

On page 1000, line 10 strike the “‘and”, and
insert the following:

‘“(R) demonstrations that are designed to
test the effectiveness of private management
of public educational programs, with at least
one demonstration carried out in each of the
ten Department of Education reglons, and
with funds used to support planning, start-up
costs and evaluation; and"

On page 1000, line 11, strike *“(R)" and In-
sert: “*(8)".

On page 1165, before Part G, Insert the fol-
lowing new section:

“SEC. . PRIVATELY MANAGED SCHOOLS.

‘‘Nothing in this Act shall be construed to
deny States or local educational agencies
the opportunity to use Federal funds to con-
tract with private management firms."

Mr. SPECTER. Mr. President, this
amendment would establish at least 10
demonstration projects to test the ef-
fectiveness of private management of
public educational programs.

The thrust of the amendment is to
see how effective private management
of public education would be in dealing
with the very, very serious problems in
the American school systems today.
We have in our school system some 43
million schoolchildren, and there is no
doubt that the educational programs in
our schools are failing to meet the
challenge.

We have seen a number of cities
adopt private management of schools,
such as Boston, MA: Worcester, MA;
Lowell, MA; Wichita, KS; Austin, TX.
The Baltimore experience, so far, looks
promising, although the experience is
not sufficient to be conclusive. The
District of Columbia private school
system had considered private manage-
ment and decided not to because of
some underlying political controversy.

Last Saturday’s New York Times de-
tails the very serious situation in the
Newark school system, where the State
of New Jersey Education Department
was preparing for a Newark's schools.
What we have seen of privatization has
been attractive, and it is the thrust of
this amendment to have at least 10
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pilot projects, 10 demonstration
projects, to be able to test this out in
some detail.

I first became interested in this
whole approach when I found that the
distinguished president of Yale Univer-
sity, Benno Schmidt, left his position
to take an executive post with a pri-
vate administrative operation for
schools. When I first heard about the
privatization of  schools—running
schools for a profit—my initial inclina-
tion was in the negative. And then,
after a while, I thought it over and de-
cided if a private administrative oper-
ation can attract the talent like the
president of Yale University and var-
ious other talented people with other
companies, why not give it a try. In
the Goals 2000 bill, Mr. President, we
have a limited provision that allows
States, if they wish, to use some of
that Federal funding to test out privat-
ization.

But this amendment would go sub-
stantially further in allowing these 10
demonstration projects to come into
existence to test the effectiveness of
the private management of the public
educational program.

It is not necessary to talk at great
length about the problems in American
education or about the need for im-
provement in American education to
prepare the young people of our coun-
try for the 21st century.

Education may not be the panacea
for America’s problems, but nothing
comes closer to giving us a very real
and lasting solution. The challenge is
to find new and better ways to teach
the country’s 43 million school chil-
dren. That takes new ideas. It also
means finding new approaches to free
up teachers and school administrators
from noninstructional duties, allowing
them to devote more time and re-
sources to the task of educating our
children, As a member of the U.S. Sen-
ate subcommittee that this year rec-
ommended more than $27.4 billion for
education programs, I take this chal-
lenge seriously. That is why in Janu-
ary, I called a hearing to learn more
about an idea now being tested by a
handful of school districts—contract-
ing with private firms to manage some
facets of public school education.

Among those at the hearing were
school superintendents, union rep-
resentatives, education policy experts,
and the heads of two private manage-
ment firms, including former Yale
president, Benno Schmidt. Each gave
his or her own unique perspective on
the idea. In Baltimore City, 12 schools
are currently being managed by a pri-
vate firm. At the hearing, Baltimore
city  Superintendent Dr. Walter
Amprey reported seeing an increased
level of parent involvement and great-
er interest in computerized instruc-
tion. Perhaps most importantly, Dr.
Amprey views the link between public
education and business as a way to
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unite the hands of educators and at the
same time instill accountability in our
education system.

When I first heard of proposals by
private companies to administer public
schools for profit, my reaction was de-
cisively negative. But, when I reflected
on it, I thought: why not? If public
school administration could attract
talented people like Benno Schmidt,
and have the benefit of his initiative
and ability, it could be a decisive net
benefit to the public schools.

Actually, the idea was not entirely
new. The past several years have seen
the emergence of a number of for-profit
private firms offering to assume cer-
tain aspects of school operations, in-
cluding day-to-day administration,
teacher training, and other noninstruc-
tional activities. Typically, these com-
panies manage the school for the same
cost as is currently spent by the public
schools, about 85900 per pupil. Ini-
tially, the companies invest their own
capital in upgrading the learning envi-
ronment by repairing and modernizing
the school building, cleaning, painting,
and installing state-of-the-art comput-
ers. After that initial investment, the
onus is on the companies to reduce
school operating costs. A portion of the
money saved through management effi-
ciencies is returned to the school; the
remainder is profit to the management
firm.

But, as Albert Shanker, president of
the American Federation of Teachers
accurately points out, the concept of
private management of public schools
has yet to prove itself. And anyone who
views this as a quick fix is bound for
disappointment.

The amendment which I am offering
today, will provide funds for dem-
onstration projects to find out if pri-
vate firms have something to offer to-
day’s schools. The amendment would
authorize at least 10 demonstration
projects to test the effectiveness of pri-
vate management of public educational
programs. Projects would be spread
over the 10 Department of Education
regions of the country, with funds
being used to support planning and
start-up costs. At the end of the dem-
onstration program, an independent
evaluation of each project will be done
which will provide a true picture of
how effective private management
firms have been in educating children.
The amendment will also amend other
provisions of the bill to assure that
State and local educational agencies
could use Federal funds to contract
with private management firms if they
wish to do so.

Admittedly, any reform is difficult,
and any change from past practice is
likely to stir controversy. But given
what is at stake for the future well-
being of this country, a public-private
partnership, such as that offered by
private management companies, with
input from teachers, students, parents,
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and administrators deserves careful
consideration.

Mr. President, the managers of the
bill, as I understand it, have agreed to
the amendment. So I shall not spend
any further time at this point elaborat-
ing upon it.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I sup-
port the amendment of the Senator
from Pennsylvania. I do have serious
concerns about the idea of encouraging
wholesale private management of
schools. Schools are not businesses,
and I do not believe competition is the
answer to the problems of the public
school system.

However, in some cases schools are
badly in need of help. In these cases,
schools may choose to take advantage
of private management in a carefully
controlled way, I think it is appro-
priate to allow schools to use the Fed-
eral education fund for this purpose,
s0, Mr. President, I urge that the
amendment be accepted.

The PRESIDING OFFICER. Are there
other Senators wishing to be heard on
the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 2419) was agreed
to.
Mr. SPECTER. Mr. President, I move
to reconsider the vote.

Mr. KENNEDY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Pennsylvania.

AMENDMENT NO. 2420
(Purpose: To establish a grant program to
provide workplace and community transi-
tion training to youth offenders in prisons,
and for other purposes)

Mr. SPECTER. Mr. President, I send
an amendment to the desk on behalf of
myself and Senator PELL and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Pennsylvania [Mr. SPEC-
TER], for himself and Mr. PELL, proposes an
amendment numbered 2420.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, insert the follow-
ing new section:

SEC. . GRANTS TO STATES FOR WORKPLACE
AND

TRANSITION
TRAINING FOR INCARCERATED
YOUTH OFFENDERS.
(a) FINDINGS.—The Congress finds the fol-
lowing:
(1) Over 150,000 youth offenders age 21 and
younger are incarcerated in the Nation's
jails, juvenile facilities, and prisons.
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(2) Most youth offenders who are incarcer-
ated have been sentenced as first-time adult
felons.

(3) Approximately 75 percent of youth of-
fenders are high school dropouts who lack
basic literacy and life skills, have little or
no job experience, and lack marketable
skills.

(4) The average incarcerated youth has at-
tended school only through grade 10.

(5) Most of these youths can be derived
from a life of crime into productive citizen-
ship with available educational, vocational,
work skills, and related service programs.

(6) If not involved with educational pro-
grams while incarcerated, almost all of these
youths will return to a life of crime upon re-
lease.

(7) The average length of sentence for a
youth offender is about 3 years. Time spent
in prison provides a unique opportunity for
education and training.

(8) Even with quality education and train-
ing provided during incarceration, a period
of intense supervision, support, and counsel-
ing 1s needed upon release to ensure effective
reintegration of youth offenders into soclety.

(9) Research consistently shows that the
vast majority of incarcerated youths will not
return to the public schools to complete
their education.

(10) There is a need for alternative edu-
cational opportunities during incarceration
and after release.

(b) DEFINITION.—The term *“youth of-
fender'” means a male or female offender
under the age of 25, who is incarcerated in a
State prison, including a prerelease facility.

(¢) GRANT PROGRAM.—The Secretary shall
establish a program in accordance with this
section to provide grants to the States to as-
sist and encourage incarcerated youths to
acquire functional literacy, life, and job
skills, through the pursuit of a postsecond-
ary education certificate, or an associate of
arts or bachelor's degree while in prison, and
employment counseling and other related
services which start during incarceration
and continues through prerelease and while
on parole.

(d) APPLICATION.—To be eligible for a grant
under this section, a State agency shall sub-
mit to the Secretary a proposal for a youth
offender program that—

(1) identifies the scope of the problem, in-
cluding the number of incarcerated youths in
need of postsecondary education and voca-
tional training;

(2) lists the accredited public or private

educational Institution or institutions that
will provide postsecondary educational serv-
ices;
(3) lists the cooperating agencies, public
and private, or businesses that will provide
related services, such as counseling in the
areas of career development, substance
abuse, health, and parenting skills;

(4) describes the evaluation methods and
performance measures that the State will
employ, provided that such methods and
measures are appropriate to meet the goals
and objectives of the proposal, and that they
include measures of—

(A) program completion;

(B) student academic and vocational skill
attainment;

(C) success in job placement and retention;
and

(D) recidivism;

(5) describes how the proposed programs
are to be integrated with existing State cor-
rectional education programs (such as adult
education, graduate education degree pro-
grams, and vocational training) and State
industry programs,
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(6) addresses the educational needs of
youth offenders who are In alternative pro-
grams (such as boot camps); and

(7) describes how students will be selected
so that only youth offenders eligible under
subsection (f) will be enrolled in postsecond-
ary programs.

(e) PROGRAM REQUIREMENTS.—Each State
agency recelving a grant under this section
shall—

(1) integrate activities carried out under
the grant with the objectives and activities
of the school-to-work programs of such
State, including—

(A) work experience or apprenticeship pro-
Brams;

(B) transitional worksite job training for
vocational education students that is related
to the occupational goals of such students
and closely linked to classroom and labora-
tory instruction;

(C) placement services In occupations that
the students are preparing to enter;

(D) employment-based learning programs;
and

(E) programs that address State and local
labor shortages;

(2) annually report to the Secretary and
the Attorney General on the results of the
evaluations conducted using the methods
and performance measures contained in the
proposal; and

(3) provide to each State not more than
$1,500 annually for tuition, books, and essen-
tial materials, and not more than $300 annu-
ally of related services such as career devel-
opment, substance abuse counseling,
parenting skills tralning, and health edu-
cation, for each eligible Incarcerated youth.

(f) STUDENT ELIGIBILITY.—A youth offender
shall be eligible for participation in a pro-
gram receiving a grant under this section if
the youth offender—

(1) is eligible to be released within 5 years
(including a youth offender who is eligible
for parole within such time); and

(2) 1s 25 years of age or younger.

(g) LENGTH OF PARTICIPATION.—A program
receiving a grant under this section shall
provide educational and related services to
each participating youth offender for a pe-
riod not to exceed 5 years, 1 year of which
may be devoted to study in a graduate edu-
cation degree program or to remedial edu-
cation services for students who have ob-
tained a high school diploma. Educational
and related services shall start during the
period of incarceration in prison or
prerelease and may continue during the pe-
riod of parole.

(h) EDUCATION DELIVERY SYSTEMS.—Correc-
tional education agencies and cooperating
institutions shall, to the extent practicable,
use high-tech applications in developing pro-
grams to meet the requirements and goals of
this program.

(1) ALLOCATION OF FUNDS.—From the
amounts appropriated pursuant to sub-
section (J), the Secretary shall allot to each
State an amount that bears the same rela-
tionship to such funds as the total number of
eligible students in such State bears to the
total number of eligible students in all
States.

(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section—

(1) $18,000,000 for fiscal year 1995; and

(2) such sums as may be necessary for fis-
cal year 1996 and each fiscal year thereafter.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. Mr. President, the
thrust of this amendment is to provide
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for an authorization to allow Federal
funds to be spent for educating youth-
ful offenders up to the age of 25, who
are eligible for parole or release within
5 years.

The recidivism in America is well
known. The problems of career crimi-
nals are also well known, with career
criminals committing about 70 percent
of the offenses.

Career criminals commit two or
three robberies or burglaries a day.
When I was district attorney of the
city of Philadelphia for some 8 years, I
found this group of career criminals to
be the bane of law enforcement, really
wreaking havoc on law-abiding citi-
zens. It is no surprise that when some-
one who is illiterate leaves jail, with-
out a trade or a skill, that that individ-
ual returns to a life of crime.

There has been relatively little sym-
pathy for the offender in terms of try-
ing to take the offender out of the
crime cycle. But there is considerable
concern about taking the offender out
of the crime cycle in order to protect
the public.

The amendment here would provide
up to $1,500 in education, for tuitions
and books, and up to $300 for career de-
velopment, and counseling on drugs
and health education. This provision is
necessary because the crime bill makes
all prisoners ineligible for the Pell
grant program.

There is a great deal of talk about
“‘three strikes and you are out,” which
I believe is overly simplistic. I say that
based upon the experience that I had as
district attorney of Philadelphia, when
I tried to get judges to impose life sen-
tences on habitual offenders. When
that moment of sentencing comes, un-
less there is a sense on the part of the
sentencing judge that it is fair to im-
pose a life sentence, it simply does not
happen.

Where we have realistic rehabilita-
tion—that is literacy training so some-
one who leaves jail will be able to read
and write, and job training so there is
a way for that individual to support
himself or herself—then if the person
gets into future trouble, becomes a sec-
ond offender and a third offender, then
I think it is realistic to have life sen-
tences for career criminals.

We do have an effective bill in the
Federal system providing for manda-
tory sentences up to life in jail for ca-
reer criminals who are found in posses-
sion of a firearm. That was a bill which
I introduced in 1981 and finally was en-
acted in 1984, and it was expanded in
1986.

This amendment is directed at a very
limited segment of the population,
those who are 25 or younger, and who
are eligible for parole or release within
5 years.

The amendment provides for an au-
thorization of $18 million for the first
year. I believe that there will be funds
available from the appropriations sub-
committee where I serve as ranking
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Republican, and I think that this
amendment would be a very, very posi-
tive step forward in providing this real-
istic rehabilitation for a narrow target
group—the young offenders, up to 25
vears of age, who are eligible for parole
or release within 5 years.

Mr. President, there are approxi-
mately 1 million people incarcerated in
prisons, jails, and juvenile facilities in
this Nation. Of these incarcerated indi-
viduals, more than 75 percent have not
completed high school, and most have
few if any job skills. In some States, 60
percent of prison inmates cannot read
at the sixth grade level.

It is my belief that criminal offend-
ers, especially the juvenile, first and
second offenders, should be given a
chance at rehabilitation and gainful
employment. That chance can only
come through education.

With the provision to eliminate Pell
grants for prisoners, that is contained
in both the House and Senate versions
of the crime bill, other resources to
break the cycle of recidivism are need-
ed. Young nonviolent offenders need a
second chance, and education is the
only opportunity they will have to re-
ceive that chance.

The amendment which I offer today,
would authorize $18 million to provide
the young offender, up to 25 years of
age, who is eligible for parole within 5
years, to acquire an education while in-
carcerated. Up to $1,000 per young of-
fender would be provided to States for
tuition and books. An additional $300
would also be available for career guid-
ance, substance abuse counseling,
health education, and parenting skills
training. States would be required to
evaluate the effectiveness of the edu-
cation, and study the impact of that
education on recidivism rates, in order
to qualify for funds under the program.

Given the impact that education and
job training can have on repeat offend-
ers, this amendment will help save
money in the long run.

It is my understanding that this
amendment has been accepted by the
managers.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Rhode Island.

Mr. PELL. Mr. President, I would
just like to congratulate the Senator
from Pennsylvania on the offering of
this amendment. I think it is an excel-
lent one. It will lead to reduction in
the rate of recidivism that is so appar-
ent among our prisoners today.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I
thank both the Senator from Penn-
sylvania and the Senator from Rhode
Island for this amendment. They have
made a strong case for it.-

Not long ago, I was up in Massachu-
setts at Mount Wachusett Community
College, which had been providing the
Pell grant programs for some State
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prisoners. I had a chance to talk to
those who were involved in the edu-
cational programs. They recounted to
me the numerical comparison between
those who had some opportunity for
continued education versus those who
did not.

We made a judgment in this body to
terminate these programs, and I be-
lieve that decision was regrettable. But
it was an overwhelming vote here in
the Senate.

This amendment is an attempt to
target some resources on younger indi-
viduals who, as described by the Sen-
ator from Pennsylvania, are moving
out into the community. To the extent
that is possible, this amendment aims
to at least give these individuals addi-
tional educational opportunity, so that
they have a better chance of success in
the world outside of prison. I think this
amendment makes eminently good
sense. As we all know, when you take
the profile of individuals who are on
death row, you will find that the great
majority of them have never completed
a high school education.

This is a very modest program. I
think it is worthwhile. It is an impor-
tant program, and I urge the Senate to
accept it.

The PRESIDING OFFICER. Is there
further discussion of the amendment.

If not, the question is on agreeing to
the amendment.

The amendment (No. 2420) was agreed
to.
Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

The PRESIDING OFFICER. Without
objection, the motion to lay on the
table is agreed to.

AMENDMENT NO. 2421
(Purpose: To authorize a demonstration to
test the effectiveness of prenatal education
and counseling on student pregnancy out-
comes)

Mr, SPECTER. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Pennsylvania [Mr. SPEC-
TER] proposes an amendment numbered 2421.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On Page 1,000, before line 13, insert the fol-
lowing:

(T) demonstrations that are designed to
test whether prenatal education and counsel-
ing provided to pregnant students, emphasiz-
ing the importance of prenatal care; the
value of sound diet and nutrition habits; and
the harmful effects of smoking, alcohol and
substance abuse on fetal development.

Mr. SPECTER. Mr. President, this
amendment would address the problem
of pregnancies in the teen population
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by authorizing a demonstration project
designed to test whether involving
schools in providing prenatal education
and counseling to pregnant students
could have a positive effect on preg-
nancy outcomes.

Mr. President, this is a subject that I
have been concerned about for more
than a decade, when I saw for the first
time a 1-pound baby, which was a very
startling revelation to me—a 1-pound
baby, a child about as big as the size of
my hand, 16 ounces, sometimes 18
ounces, sometimes 20 ounces.

Such a child coming into this world
is a human tragedy, because at such a
low birthweight, there are medical
problems that stay with that child for
the balance of the child’s life.

It is also an enormous financial
drain, with the costs for very low
birthweight children running in excess
of $150,000 per child, sometimes as
much as $200,000, until the child leaves
the hospital. The cost involved in these
1-pound babies, low birthweight babies,
is multibillions of dollars.

It is a subject which my bill—Senate
bill 18, on comprehensive health care—
addresses; a bill which I introduced on
the first day of the 103d Congress back
on January 21, 1993, and a measure
which I intend to press, if and when
health care legislation comes to the
floor. Parenthetically, I hope it is very,
very soon.

This amendment is directed at the
problem generally by providing for pre-
natal education and counseling to preg-
nant students in schools. There is a
great deal of controversy on the overall
subject of sex education, a very com-
plicated subject which is left for an-
other day. But there is no doubt but
when a young woman is pregnant there
is absolutely no reason why that young
woman should not be counseled in what
it takes to care for herself during the
pregnancy and what it takes for the
care of the expected child.

Dr. Koop has outlined a program of a
minimum of four prenatal visits and
one postnatal visit, which would vastly
improve the problem of these low
birthweight babies.

It seems to me that the community
health centers simply cannot reach
this teen population, and at a mini-
mum there ought to be information
and counseling to these young women,
so that they have the basic informa-
tion to get proper nutrition for them-
selves and their expected child.

Senator MOYNIHAN has been a leader
in the Senate and has identified the
problem of unintended teen babies,
children giving birth to babies, as the
most important problem facing our
country, an issue which we have to ad-
dress in many contexts.

This is a modest step in terms of the
counseling, But it could be very, very
important to tens of thousands of
women, and tens of thousands of chil-
dren to be born to these young women
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who come into the world weighing 1
pound—16, 18, 20 ounces. It is tough
enough coming into the world weighing
8 pounds 10 ounces, which I understand
my birthweight had been, let alone
coming into the world weighing only a
pound.

I think this could have a very pro-
found effect on many, many lives in
America.

When one talks of social ills in Amer-
ica today, the problem of increasing
numbers of births to adolescents is al-
ways at the top of the list. Between
1986 and 1991, the rate of births to teens
aged 15 to 19 rose 11.9 percent, from 50.2
percent to 62.1 births per 1,000 females.
We must find programs to address the
teen pregnancy problem and to reduce
the rising costs associated with teen
births, particularly low-birthweight
births.

Low birthweight is the leading and
most preventable cause of infant mor-
tality. Each year about 7 percent, or
287,000, of the 4,100,000 American babies
born in the United States are born of
low birthweight, multiplying their risk
of death and disability.

Infants who have been exposed to
drugs, alcohol or tobacco in utero are
more likely to be born prematurely and
with low birthweight. These children
are at increased risk of dying in their
first year of life or suffering from long-
term disabilities. I became interested
in this problem, after visiting hospitals
in Pittsburgh and Philadelphia and see-
ing l-pound babies, whose chances for
survival were severely jeopardized. If
you weigh 16 or 20 ounces, it is a
human tragedy.

Beyond the human tragedy of low
birthweight there are the financial
consequences. In 1990, the hospital-re-
lated costs for caring for all low-
birthweight newborns totaled more
than $2 billion, over $21,000 on average.
For infants of extremely low
birthweight hospitals costs often ex-
ceed $150,000.

It is generally recognized that pre-
natal care that begins early, continues
throughout pregnancy, and is appro-
priate to the mother’s level of health
risk can effectively prevent low-
birthweight births and improve birth
outcomes.

Because teenage mothers are less
likely to eat nutritiously or to get pre-
natal care, and are more likely to
smoke or drink than older mothers,
they are also more likely to give birth
to low-birthweight infants.

This amendment would help to ad-
dress this problem by authorizing a
demonstration project to test whether
involving schools in providing prenatal
education and counseling to pregnant
students, could have a positive effect
on pregnancy outcomes. Education and
counseling would emphasize the impor-
tance of prenatal care; the value of
sound diet and nutrition habits, and
the harmful effects of smoking and al-
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cohol and substance abuse on fetal de-
velopment. It is essential that we take
advantage of every opportunity to pro-
vide pregnant women with information
to ensure a healthy pregnancy out-
come. My amendment ensures that an
opportunity to provide this informa-
tion is not missed.

Again, I understand that the man-
agers of the bill have agreed to accept
the amendment.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. Mr. President, I urge
the Senate to accept this amendment.
It encourages the Secretary, as part of
the legislation to fund and support in-
novative and creative programs for
schools, to undertake the kind of ini-
tiative described in the amendment.

In the health legislation that was
passed out of our Committee on Human
Resources, we have a very important
provision for the development of school
health information and services, which
was worked out in a bipartisan fashion.
I am very hopeful that that provision
will eventually see successful passage.

I think that there is a great need for
the services described in this amend-
ment. The need is particularly great in
the urban areas of this country, not
only with regard to teenage pregnancy,
but also with regard to young children
who are exposed to both substance
abuse and physical abuse. These chil-
dren grow up in a very harsh and dif-
ficult climate, and have very impor-
tant and serious health needs, both
physical and mental.

We have shaped into our health legis-
lation a modest but important down
payment in terms of making a range of
different health services available,
with parents and community personnel
to be involved in shaping the program.
I think there is a great need for these
services.

I am, therefore, very hopeful that we
can have an even more expansive and
elaborate program than the one out-
lined in this amendment. But this
amendment will certainly give a clear
indication that these kinds of initia-
tives will be supported. I think there is
a very serious need for them and I wel-
come the opportunity to support the
initiative.

I urge that we accept the amend-
ment.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, I
thank the Senator from Massachusetts
for his support and comments.

This amendment would provide al-
lowable use of funds for innovative edu-
cation, as the Senator from Massachu-
setts states.

There has been a suggestion made
that a slight addition be added to the
amendment, the language ‘“‘could have
on students.”
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So at this time, I send a modification
of my amendment to the desk.

The PRESIDING OFFICER. The Sen-
ator has a right to modify his amend-
ment.

The amendment (No. 2421), as modi-
fied, is as follows:

On Page 1,000, before line 13, insert the fol-
lowing:

(T) demonstrations that are designed to
test whether prenatal education and counsel-
ing provided to pregnant students, emphasiz-
ing the Importance of prenatal care; the
value of sound diet and nutrition habits; and
the harmful effects of smoking, alcohol and
substance abuse on fetal development could
have on students.

Mr. SPECTER. Mr. President, if
there is no other debate, I ask that the
amendment be adopted. I understand it
is agreeable to the manager on the Re-
publican side of the aisle.

The PRESIDING OFFICER. Is there
further discussion of the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 2421), as modi-
fied, was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. SPECTER. I move to lay that
motion on the table.

The motion to lay on the table was

agreed to.

Mrs. FEINSTEIN addressed the
Chair.

The PRESIDING OFFICER. The

Chair recognizes the Senator from
California [Mrs. FEINSTEIN].
ZERO TOLERANCE FOR GUNS IN SCHOOLS

Mrs. FEINSTEIN. Mr. President, I
rise to speak about an amendment
which you authored and I cosponsored,
Mr. President, which is entitled ‘‘Zero
Tolerance for Guns in Schools.” From
the time that we presented this amend-
ment publicly, I am very pleased that
the chairman of the committee has ac-
cepted the amendment and that the
Senator from Massachusetts has in-
cluded that amendment in bill lan-

guage.

I think it is appropriate, though, that
we both speak about this amendment. I
would like to make a few remarks and
then replace you in the chair so that
you will have an opportunity to do the
same.

Mr. President, I took a look at the
Congressional Research Service report
on each State and what those States
did with respect to guns in schools,
what policies States had to regulate
guns in schools. What I found was a
wide variation, a wide panoply, if you
will, of rules and regulations; some
more effective than others.

So then I took a look at my own
State. Do we really have a problem
with guns in schools in California?

Mr. President, I must report to you,
most sadly, we have a major problem of
guns in schools, despite the fact that
the California legislature passed a law
which said schools have the right to
put forward legislation. Again, the leg-
islation varies and the penalties vary.
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The thought has occurred to me that
we should have a well-stated policy all
across this United States that schools
are for children to learn and that we
will not tolerate guns in schools.

If you receive Federal money as a
school, you must have in place a zero
tolerance for guns in schools. If a
youngster brings a gun to school, that
youngster under this provision would
be expelled for 1 year. Now, the prin-
cipal has an ability, in our amendment,
to make an exception if there is good
reason to make that exception. But the
point I believe we want to establish is
that you cannot learn in school if
someone is sitting next to you with a
loaded .45 or loaded .38, or whatever the
weapon may be.

The San Francisco Chronicle on July
11 did a poll. What they found—I do not
have a big chart—but, “Bay High
Schoolers Surrounded By Guns, Vio-
lence; Survey Finds Weapons In
School.” *‘Students in the San Fran-
cisco Bay Area who say they have car-
ried a weapon to school: 22 percent.”
This is a national survey that finds
that 13 percent carry weapons to
school.

What our amendment would say is

henceforth this is not permissible.
Henceforth, if you carry a weapon to
school, regardless, there is a penalty
and it is expulsion for not less than 1
year.
I might tell you, 3 weeks ago I went
into a classroom in Hollywood, CA.
This was not a troubled community.
This is Hollywood, CA. It was a fourth
grade classroom. And every youngster
in that classroom spoke eloguently
about how afraid they were to go to
school.

I asked the question, ‘‘How many of
you hear gunfire?”

I thought maybe a sprinkling of
hands would go up. Every single child’'s
hand went up in that classroom.

I said, ‘‘How many of you have seen
an adult attack another adult?" And 60
percent of the hands went up in the
classroom.

What we are trying to do, Mr. Presi-
dent, and I believe you agree with me,
is say in every way, in every shape, in
every form, we need to begin to address
violence, in our society—whether it is
in a crime bill now in conference,
whether it is in an education bill now
on the floor of the U.S. Senate, wheth-
er it is in Commerce bills or Ag bills or
any other kind of bill. We know there
is a problem out there with violence. I
go home and I find the State legisla-
ture is talking about how much money
they can appropriate for metal detec-
tors in schools—metal detectors in
schools. Youngsters should not have to
go through metal detectors to go to
school. What we are doing in this
amendment—and I am so grateful to
the committee chairman for accepting
the amendment—is saying there is no
place, there is no excuse, there is no ra-
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tionale to have a gun in a public school
in the United States of America.

It is legislation whose time has come.
And I believe it is legislation for which
legions of American children are going
to be grateful.

In the $13 billion in this bill, every
school will have to subscribe to a pol-
icy: No guns. If you bring a gun, you
are out for a year.

So, I thank the Chairman for his
leadership in this issue. I was pleased
to join with him. I am thankful to the
Senator from Massachusetts. I am also
thankful for the many letters and
phone calls I have had from all across
this Nation saying thank you for fi-
nally doing something—at last—so our
children can go to school in safety.

Mr. President, I yield the floor.

Several Senators addressed the
Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from
Idaho.

Mr. CRAIG. Mr. President, let me as-
sociate myself with the remarks of the
Senator from California.

I take this opportunity to do so be-
cause it is almost unique that we can
agree on an issue related to firearms in
our country today. But I do so because
she is absolutely right. America’s
schools must be safe havens for edu-
cation and learning and that cannot be
accomplished if the over 250,000 hand-
guns that it is reported each day come
to our public schools are allowed to
continue to come to them. There is ab-
solutely no reason why that would
occur.

Except there is a reason. And I think
it is a reason important for us to un-
derstand. While there may be the ele-
ment of machoism in today's society
for people, even in their youth, to
carry guns in order to be so viewed by
their peers for doing so, there is,
amongst some of our young people, the
element of fear, fear that they might
be harmed. And they would choose to
use a gun in their defense for that pur-
pose.

That is a tragic but very true state-
ment. So I think, while this legislation
and the effort of the two Senators in-
volved is well-founded, and I support it,
clearly we must go beyond just that in
our society to recognize there is some-
thing fundamentally wrong. School
students did not always bring handguns
to school. If they had a dispute, they
solved it with their knuckles. That
happened in the schoolyard, when Billy
pushed Johnny for whatever reason.

Tragically, today there is a mindset
in our society that one provokes vio-
lence in a way that is lethal. That is
because that schoolchild the Senator
from California is talking about has
literally spent thousands and thou-
sands of hours watching television in
which acts of real violence were com-
mitted. By the time that student grad-
uates from elementary school, he or
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she will have viewed over 250,000 exam-
ples of extreme violence on television.

So why are they bringing guns today?
Partly because it is in the culture. It is
in the culture that they have been
viewing for so long that we have toler-
ated extreme acts of violence to be
viewed on our televisions. That is why
30 years ago it did not happen, even
though a handgun or a long gun might
have been available to a young person.

Senator KoHL and I recognized this
problem some months ago when we
were debating the crime bill here and
introduced legislation that would make
it prohibitive for a juvenile to own or
possess a handgun—a gun, for that
matter—except under very limited cir-
cumstances. So this takes the effort
one step further, as it should.

But let us remember that this is
merely a Band-Aid on a much, much
larger problem in our society. While
the Senator from California and I
would disagree about rights and access
and ownership and all of that kind of
thing, obviously we do not disagree on
the fact that a very real problem exists
in society and there must be very real
consequences for individuals' acts. And
the very real consequence is spelled out
in this bill: Expelled for 1 year if you
bring a gun to school. For the first
time we are saying to our young peo-
ple, if you act outside the law, you will
be treated accordingly.

For the last 30 years we have pam-
pered. We said, oh, it is not the individ-
ual who is in error, it is society that is
in error for allowing them to have
tools to provoke acts of violence be-
cause individuals are not necessarily
violent.

For the first time—in a little way—
we are saying it is an individual act
and the individual is responsible, the
juvenile is responsible and we are going
to treat them accordingly. And that is
appropriate—as it should be. I find my-
self in support of this provision of the
act. I think it is an important step for-
ward. Clearly the schools of America
have to be safe for learning. It is not a
place to bring a gun.

The PRESIDING OFFICER (Mrs.
FEINSTEIN). The manager, the Senator
from Massachusetts?

Mr. KENNEDY. Madam President, I
will be glad to yield to my colleague. I
see on the floor Senator MOSELEY-
BRAUN, who has an amendment. We
have until noontime. Then I under-
stand the Senate will be in recess out
of respect for our recently departed
friend and colleague, Hugh Scott of
Pennsylvania. Then we will resume
again at 3.

I want to take a moment to indicate
to the membership where we are. I
know Members want to speak on cer-
tain measures—if we can get them
worked out and accepted, whatever
time we have can be utilized for debat-
ing items that may be in controversy.
But obviously Members have the right
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to speak on any of the matters they de-
sire.

So I hope we could at least get Sen-
ator MOSELEY-BRAUN's amendment laid
down prior to the time of 12 o’'clock.
Then we can deal with that issue, find-
ing out during the recess time whether
it is going to necessitate a rollcall; and
then, just after we dispose of that, it is
my hope that we can consider Senator
SIMON's amendment regarding the
longer school year. Then following that
we would get into the formula amend-
ment of Senator COCHRAN, which I
think will take the time of the after-
noon when we will have the greatest
attention and interest.

That will be the way that I hope we
will proceed. Again, I hope that if other
Members have amendments that they
will be in touch with us so that we can
process them during the time of the re-
cess, and we will be able to move the
legislation forward in a timely way.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.

Mr. DORGAN. Madam President, I
will be brief so there will be time for
the Senator from Illinois to offer an
amendment.

I appreciate the remarks of the Sen-
ator from California [Mrs. FEINSTEIN].
Senator FEINSTEIN and I have worked
many, many months on this legisla-
tion. It became law in Goals 2000. It
will now, with the help of Senator KEN-
NEDY and Senator JEFFORDS and the
committee, become law when this bill
is eventually signed by the President.
We very much appreciate that.

I understand that some do not nec-
essarily like this amendment. It is not
their favorite amendment. But the fact
is, the Senator from California [Mrs.
FEINSTEIN] and I feel very strongly
that you cannot discuss learning unless
you first address safety. Kids cannot
learn in school when they fear for their
safety.

Things have changed in American
schools, regrettably. I went to a very
small school. I graduated in a high
school class of 9 in a town of 300 people.
That was a small town, a small school.
Senator CRAIG talked about the old
days. In the old days, the major prob-
lems in school were truancy and speak-
ing out of turn and pushing someone.

What are the problems in today's
schools? Go to any school and ask, es-
pecially in the major cities. The prob-
lems are guns and violence and drugs
and teenage pregnancies. Things have
changed radically.

On the question of safety, if we do
not address the issue of guns in
schools, we can spend a lot of money on
academic programs, but kids are not
going to be able to learn because they
are going to sit there during the day
and worry about their safety.

I would like to say that Senator
MOSELEY-BRAUN is a cosponsor of our
amendment. We appreciate that very
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much. I recently visited a school 10 or
15 blocks from this building. I met with
a wonderful principal, Mr. Neal. He
runs a good school. He has one of the
best reputations in this city. I met
with wonderful kids in that school who
come from the projects and from back-
grounds that are difficult. The school
has bars on all of its windows. I walked
through a metal detector. The first
person I saw was not a smiling teacher.
It was a security guard at a metal de-
tector.

I left that school thinking how much
I regret that it has come to this. I like
this principal and I hope these kids do
well and I met teachers who were won-
derful.

Only weeks after that, in that same
building, down near the cafeteria where
I visited, some kid bumped another at
a water fountain and the other pulled
out a pistol and shot the kid four
times. The fact is, this scene is going
on all over this country, and we must
address it.

We have constructed a proposal that
says there will be no more excuses and
there will be zero tolerance, and every
student and every parent across this
country ought to understand some-
thing fundamental and simple: You
cannot bring a gun to an American
school. If you do, there will be a cer-
tain and exact penalty. We provide a 1-
year expulsion.

Our proposal has sparked a lively de-
bate. Some say you are out of line, this
is very unreasonable. I say, look, we
are way past the time where we make
excuses for bad behavior. Anybody who
thinks they can legitimately bring a
gun through the front door of a school
is not thinking at all. If we are going
to have people who bring guns to
school because they do not think and
who settle disputes in schools with
handguns or other shooting devices,
then, in my judgment, they deserve a
certain punishment.

I hope that everybody in this country
understands a year or two from now
that our law says nobody is going to
bring guns to school. Do not even think
about bringing a gun to school. The
penalty is too great. We provide an ex-
ception on a case-by-case basis. If there
is something unusual, the head of the
school district can make a decision
that this case is exceptional: The kid
meant no harm, it was a mistake; they
are going to go hunting after school;
there is a starter pistol in the back-
pack for the gym program. If it is a le-
gitimate mistake, the school adminis-
trator can make that exception.

One other point. Senator FEINSTEIN
and I do not propose to be concerned
about firearms used in an ROTC pro-
gram, about firearms used in a hunter
safety course, or about firearms used in
connection with historical re-enact-
ment. People asked me questions about
that. No, we are not talking about
that. We are talking about students
who bring guns to schools.
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The Senator from California, I think,
has been doing a wonderful job on these
issues. I am pleased to work with her
on this legislation. It is now law, as en-
acted in Goals 2000, and I hope this will
remain law when this bill is signed by
the President. We will have changed
the mindset and changed the attitude
all across this country as to whether
anybody ought to dare try to bring a
gun to school. Then we will have re-
stored some safety in America's class-
rooms. We will have fostered an envi-
ronment in which American children
can learn the way I know they are ca-
pable.

I understand some other amendments
will be offered prior to the 12 o'clock
hour. I yield the floor.

Ms. MOSELEY-BRAUN addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Ms. MOSELEY-BRAUN. Madam
President, at the outset, I would like
to associate myself with the remarks
of my colleague from North Dakota, as
well as the Presiding Officer's remarks,
in support of the guns in school legisla-
tion. I could not agree with you more.

While my colleague said I was a co-
sponsor, I do not think I am yet, so I
ask unanimous consent that I be added
48 4 COSpOonsor.

The PRESIDING OFFICER (Mr. DOR-
GAN). Without objection, it is so or-
dered.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I ask unanimous consent that the
pending amendment be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2422
(Purpose: To amend the Higher Education

Act of 1965 to require institutions of higher

education to disclose participation rates,

and program support expenditures, in col-
lege athletic programs, and for other pur-
poses)

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Illinois [Ms. MOSELEY-
BRAUN], for herself and Mr. KENNEDY, pro-
poses an amendment numbered 2422.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I ask unanimous consent that the
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 1357, after line 25, insert the fol-
lowing:

SEC. . HIGHER EDUCATION ACT OF 1965.

(a) SHORT TITLE.—This section may be
cited as the “Equity in Athletics Disclosure
Act'.

(b) FINDINGS,—The Congress finds that—

(1) participation in athletic pursuits plays
an Important role in teaching young Ameri-
cans how to work on teams, handle chal-
lenges and overcome obstacles;
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(2) participation in athletic pursuits plays
an important role in keeping the minds and
bodies of young Americans healthy and phys-
ically fit;

(3) there is increasing concern among citi-
zens, educators, and public officials regard-
ing the athletic opportunities for young men
and women at institutions of higher edu-
cation;

(4) a recent study by the National Colle-
glate Athletic Association found that in Di-
vision I-A Institutions, only 20 percent of the
average athletic department operations
budget of $1,310,000 is spent on women's ath-
letics; 15 percent of the average recrulting
budget of $318,402 is spent on recruiting fe-
male athletes; the average scholarship ex-
penses for men is $1,300,000 and $505,246 for
women; an average of 143 grants are awarded
to male athletes and 59 to women athletes;

(5) female college athletes recelve less than
18 percent of the athletics recruiting dollar
and less than 24 percent of the athletics op-
erating dollar;

(6) male college athletes receive approxi-
mately $179,000,000 more per year in athletic
scholarship grants than female college ath-
letes;

(7) prospective students and prospective
student athletes should be aware of the com-
mitments of an institution to providing equi-
table athletic opportunities for its men and
women students; and

(8) knowledge of an institution's expendi-
tures for women's and men’s athletic pro-
grams would help prospective student and
prospective student athletes make informed
judgments about the commitments of a
given Institution of higher education to pro-
viding equitable athletic benefits to {ts men
and women students.

(c) AMENDMENT.—Section 485 of the Higher
Education Act of 1965 (20 U.S.C. 1092) is
amended by adding at the end the following
new subsection:

*(g) DISCLOSURE OF ATHLETIC PROGRAM
PARTICIPATION RATES AND FINANCIAL SUP-
PORT DATA.—

‘(1) DATA REQUIRED.—Each institution of
higher education that participates in any
program under this title, and has an inter-
collegiate athletic program, shall annually
submlit a report to the Secretary that con-
tains the following information:

“(A) For each men’s team, women's team,
and any team that includes both male and
female athletes, the following data:

“(1) The total number of participants and
their gender.

“(11) The total athletic scholarship expend-
itures.

“(1ii) A figure that represents the total
athletic scholarship expenditures divided by
the total number of participants.

“(iv) The total number of contests for the
team.

“(v) The per capita operating expenses for
the team.

*'(vl) The per capita recruiting expenses for
the team.

*(vil) The per capita personnel expenses
for the team.

*(viil) Whether the head coach is male or
female and whether the head coach 1s full or
part time.

*(1x) The number of assistant coaches that
are male and the number of assistant coach-
es that are female and whether each particu-
lar coach is full time or part time.

‘(x) The number of graduate assistant
coaches that are male and the number of
graduate assistant coaches that are female.

‘(x1) The number of volunteer assistant
coaches that are male and the number of vol-
unteer assistant coaches that are female.
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*(x11) The ratio of participants to coaches.

“(xill) The average annual institutional
compensation of the head coaches of men’s
sports teams, across all offered sports, and
the average annual institutional compensa-
tion of the head coaches of women's sports
teams, across all offered sports.

*“(xlv) The average annual institutional
compensation of each of the assistant coach-
es of men's sports teams, across all offered
sports, and the average annual institutional
compensation of the assistant coaches of
women's sports teams, across all offered
sports.

*(B) A statement of the following data:

“(1) The ratio of male participants to fe-
male participants in the entire athletic pro-
gram.

“(11) The ratio of male athletic scholarship
expenses to female athletic scholarship ex-
penses in the entire athletic program.

‘(2) DISCLOSURE TO PROSPECTIVE STU-
DENTS.—An institution of higher education
described in paragraph (1) that offers admis-
slon to a potential student shall provide to
such student, upon request, the information
contained in the report submitted by such
institution to the Secretary under paragraph
(1), and all students offered admission to
such institution shall be Informed of their
right to request such information.

*/(3) DISCLOSURE TO THE PUBLIC.—An Insti-
tution of higher education described in para-
graph (1) shall make available to the public,
upon request, the information contained in
the report submitted by such information to
the Secretary under paragraph (1).

*(4) SECRETARY'S DUTY TO PUBLISH A RE-
PORT OF THE DATA.—On or before July 1, 1995,
and each July 1 thereafter, the Secretary,
using the reports submitted under this sub-
section, shall compile, publish, and submit
to the appropriate committees of the Con-
gress, a report that includes the information
contained in such reports identified by (A)
the individual institutions, and (B) by the
athletic conferences recognized by the Na-
tional Colleglate Athletic Assoclation and
the National Association of Intercollegiate
Athletics.

“(5) DEFINITION.—For the purposes of this
subsection, the term ‘operating expenses’
means all nonscholarship expenditures.”.

(d) EFFECTIVE DATE.—The amendment
made by subsection (¢) shall take effect on
July 1, 1994,

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, Senators KENNEDY, SIMON, HAR-
KIN, MIKULSKI, and I introduced several
bills last September as a cooperative
effort to address the widespread gender
inequities in our Nation's schools.
These bills, which are collectively
known as the Gender Equity in Edu-
cation package, include the Equity in
Education Amendments Act, the Wom-
en's Educational Equity Restoration
Act, the Fairness in Education for
Girls and Boys Act, and the Equity in
Athletics Disclosure Act.

Mr. President, all four of these bills
are important because they will help
the Secretary of Education enforce
title IX of the Education Amendments
of 1972, the principal Federal statute
prohibiting sex discrimination in edu-
cation.

S. 1513 includes much of the gender
equity in education package. However,
one major component, the Equity in
Athletics Disclosure Act, is not yet in-
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cluded in the Improving America's
Schools Act. The amendment now be-
fore the Senate will make this final
gender equity initiative a part of S.
1513.

Mr. President, title IX of the Edu-
cation Amendments of 1972 has helped
to eliminate many discriminatory poli-
cies—such as rules that only boys
could take shop classes. Yet, because
institutions of higher education are
not required to disclose gender equity
information regarding their intercolle-
giate athletic programs, many are still
not in full compliance.

In fact, the National Collegiate Ath-
letic Association [NCAA], the Amer-
ican Council on Education [ACE], and
my colleague from Illinois—Congress-
woman CARDISS CoLLINS—have all doc-
umented the prevalence of gender in-
equities in intercollegiate athletics.

In 1992, the NCAA conducted a one-
time study on gender equity in men’'s
and women’s intercollegiate athletic
programs at all Division I-A schools.
As expected, this study found that fe-
male college athletes receive less than
18 percent of the athletic recruiting
dollar and less than 24 percent of the
athletic program operating dollars.
This report also found that the average
scholarship budget for men’s teams is
$1.3 million but only $500,000 for wom-
en’s teams.

Mr. President, the American Council
on Education [ACE] has also docu-
mented gross gender inequities in
intercollegiate athletic coaching staffs.
In a recent survey of 1,410 post-second-
ary institutions, ACE found that
women represent only 8 percent of ath-
letic directors and only 6 percent of
sports information directors.

Over the last 3 years, Congresswoman
CoLLINS has also used her position as
chairwoman of the House Commerce,
Consumer Protection, and Competi-
tiveness Subcommittee to highlight
the gender inequities which plague
intercollegiate athletics.

In three separate hearings, student
athletes and coaches alike have testi-
fied that women’s teams often have
poorer facilities for training; worse
hours for practice and competition; in-
ferior travel accommodations; and lit-
tle, if any, promotional support.

Mr. President, the American Associa-
tion of University Women have sup-
ported this legislation strongly and
they say:

By requiring colleges and universities to
disclose their expenditures and participation
rates in women's and men's sports programs,
this bill would help address a key problem of
bias against women and girls in schools.

I ask unanimous consent that their
letter be printed in the RECORD.
There being no objection, the letter

was ordered to be printed in the
RECORD, as follows:
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AMERICAN ASSOCIATION
OF UNIVERSITY WOMEN,
Washington, DC, July 18, 1994,
Hon. CAROL MOSELEY-BRAUN,
U.S. Senate, Washington, DC.

DrAR SENATOR MOSELEY-BRAUN: On behalf
of AAUW’s 150,000 members nationwide, I am
writing to express our strong support for in-
cluding the Equity in Athletics Disclosure
Act (S 1468) in the Elementary and Second-
ary Education Act. By requiring colleges and
universities to disclose their expenditures
and participation rates in men's and wom-
en's sports programs, S 1468 would help ad-
dress a key problem of blas against women
and girls in school.

As you know, Title IX of the Education
Amendments of 1972 prohibits sex discrimi-
nation in institutions receiving federal
funds. Yet a 1992 National Collegiate Athlet-
ics Assoclation study found that male ath-
letes recelve more than two-thirds of all col-
lege scholarships and five times more money
in their recrultment budget. S 1468 would
provide the foundation for making Title IX
effective in our college and university ath-
letic programs by improving access to infor-
mation about compliance for individual
schools.

Reseach reported in “The AAUW Report:
How Schools Shortchange Girls"” shows that
extracurricular activities play an important
role in teenagers' socialization and self-con-
cepts. Unfortunately, during secondary
school, boys' participation in athletics is
still almost twice that of girls. Although
girls enjoy participation in sports as much
as boys do, they often shy away because of
the way they see themselves in relation to
sports. We belleve the lack of female role
models in athletics and the lesser opportuni-
ties these girls see in their schools and in
their futures greatly contributes to their
reticence and blased notions of sports. If we
hope to enhance girls' participation in ath-
letics, with all its attending benefits, we
must provide for equitable opportunities at
all levels of education.

We commend you for your leadership on
this issue. Please contact April Osajima on
our staff If we can be of any assistance.

Sincerely,
JACKIE DEFAZIO.

Ms. MOSELEY-BRAUN. The amend-
ment addresses this gender inequity by
requiring institutions of higher edu-
cation that receive Federal funds to
disclose information on participation
rates, coaching staffs, and program ex-
penses for each of their men’s and
women'’s intercollegiate athletic
teams.

The amendment would also require
institutions to disclose upon request
this information to the general public
and to students who need this informa-
tion in order to make informed deci-
sions regarding their education. It
would also require them to provide this
information to the Secretary of Edu-
cation, who would then report it to the
Congress.

Mr. President, the NCAA has begun
to address the problem of gender in-
equity through its 1992 study.

Mr. KENNEDY. Will the Senator
yield for a moment?

I see that the hour is just moving to
12 o’clock, at which time we are going
to recess in respect for the memory of
our colleague, Senator Scott.
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I ask unanimous consent that when
we resume, the Senator from Illinois be
recognized to complete her statement
on this very important amendment.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I have exactly another 30 seconds
worth of dialog. If it is all right, I
would just as soon conclude at this
time.

Mr. KENNEDY. I so ask unanimous
consent.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. MOSELEY-BRAUN. Again, very
briefly, the NCAA has taken its own
initiative, but it needs help. It is very
clear that they need the support for
disclosure of this information.

Previously, when the NCAA at-
tempted to get this information, they
received 20 percent voluntary compli-
ance. This legislation will give 100 per-
cent information disclosure regarding
fairness in our athletic programs.

I would like to conclude my remarks
by saying we will never be able to
achieve excellence in education unless
we eliminate gender bias. This legisla-
tion goes a long way in providing us
with the basis to do so.

I thank the Chair. I thank the chair-
man for his allowing me time to con-
tinue.

Mr. KENNEDY. Mr. President, I see
that the hour of 12 noon has arrived. I
think there will be a brief further dis-
cussion about this when we resume at 3
o'clock. We may very well have the
vote at that time and then follow,
hopefully, the sequence which I have
outlined earlier. And we hope, as I said,
that Members who have other amend-
ments will inform the staff or Senator
JEFFORDS and myself.

RECESS UNTIL 3 P.M.

The PRESIDING OFFICER. Under
the previous order, the hour of 12 noon
having arrived, the Senate will stand
in recess until the hour of 3 p.m.

Thereupon, at 12:02 p.m., the Senate
recessed until 3 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
LIEBERMAN.)

IMPROVING AMERICA’S SCHOOLS
ACT OF 1994

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. The
pending business is the amendment of-
fered by the junior Senator from Illi-
nois [Ms. MOSELEY-BRAUN].

Who seeks recognition?

Mr. PELL. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the

roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, 1 see
my friend and colleague, the Senator
from Illinois, on the floor.

We had anticipated that we would
move ahead with the amendment of
Senator MOSELEY-BRAUN. But just to
move the whole process forward I ask
unanimous consent that it be tempo-
rarily set aside, and that we consider
the amendment of the senior Senator
from Illinois.

Mr. GORTON. Reserving the right to
object, may I ask what the status is
with respect to the amendment of the
Senator from Washington?

Mr. KENNEDY. Mr. President, as I
understand, the Senator’s amendment
is preserved. At any time we can call it
back. As I understand it, regular order
brings back the amendment of the Sen-
ator from Washington. I had under-
stood that there were continuing nego-
tiations that were taking place on the
Senator’'s amendment. We were just at-
tempting to expedite.

Mr. GORTON. The amendment, the
basic underlying issue, has been set
aside for an amendment by Senator
MOSELEY-BRAUN, and now the Senator
seeks to set aside that one for a third
amendment by the senior Senator from
Tlinois.

Mr. KENNEDY. The Senator is cor-
rect.

Mr. GORTON. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Chair recognizes the Senator
from Illinois [Mr. SIMON].

AMENDMENT NO. 2423
(Purpose: To establish the Longer School
Year Incentive Act of 1994)

Mr. SIMON. Mr. President, in behalf
of Senator BYRD, Senator PELL, Sen-
ator CHAFEE, Senator KoOHL, and my-
self, I send an amendment to the desk
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Illinois [Mr. SiMON], for
himself, Mr., BYRD, Mr. PELL, Mr. CHAFEE,
and Mr. KOHL, proposes an amendment num-
bered 2423.

Mr. SIMON. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 1205, between lines 4 and 5, insert
the following:

“PART D—LONGER SCHOOL YEAR
“SEC, 13401. SHORT TITLE.

““This part may be cited as the ‘Longer
School Year Incentive Act of 1994".

“SEC. 13402. FINDINGS.

““The Congress finds as follows:

(1) A competitive world economy requires
that students in the United States receive
education and training that is at least as rig-
orous and high-quality as the education and
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training received by students in competitor
countries.

*(2) Despite our Nation's transformation
from a farm-based economy to one based on
manufacturing and services, the school year
is still based on the summer needs of an
agrarian economy.

‘(3) For most students in the United
States, the school year is 180 days long. In
Japan students go to school 243 days per
year, in Germany students go to school 240
days per year, in Austria students go to
school 216 days per year, In Denmark stu-
dents go to school 200 days per year, and in
Switzerland students go to school 195 days
per year.

“(4) In the final four years of schooling,
students In schools in the United States
spend a total of 1,460 hours on core academic
subjects, less than half of the 3,528 hours so
spent in Germany, the 3,280 hours so spent in
France, and the 3,170 hours so spent in
Japan.

‘“(5) American students’ lack of formal
schooling is not counterbalanced with more
homework. The opposite is true, as half of all
European students report spending at least
two hours on homework per day, compared
to only 29 percent of American students.
Twenty-two percent of American students
watch five or more hours of television per
day, while less than eight percent of Euro-
pean students watch that much television.

‘*(6) More than half of teachers surveyed in
the United States cite ‘children who are left
on their own after school’ as a major prob-
lem. -

‘Y(T) Over the summer months, disadvan-
taged students not only fail to advance aca-
demically, but many forget much of what
such students had learned during the pre-
vious school year.

*(8) Funding constraints as well as the
strong pull of tradition have made extending
the school year difficult for most States and
school districts.

*4(9) Experiments with extended and multi-
track school years have been associated with
both increased learning and more efficient
use of school facllities.

“SEC. 13403. PURPOSE.

“It is the purpose of this part to allow the
Secretary to provide financial incentives and
assistance to States or local educational
agencies to enable such States or agencies to
substantially increase the amount of time
that students spend participating in quality
academic programs, and to promote flexibil-
ity in school scheduling.

“SEC. 13404. PROGRAM AUTHORIZED.

“The Secretary is authorized to award
grants to States or local educational agen-
cles to enable such States or agencles to sup-
port public school improvement efforts that
include the expansion of time devoted to
core academic subjects and the extension of
the school year to not less than 210 days.
“SEC. 13405. APPLICATION. i

“Any State or local educational agency de-
siring assistance under this part shall sub-
mit to the Secretary an application at such
time, in such manner, and accompanied by
such information as the Secretary may re-
quire.

“SEC. 13406. FUND ALLOCATION.

“(a) FunNpING.—Of the funds appropriated
pursuant to the authority of section 13501 for
each fiscal year, the Secretary may reserve
not more than 50 percent of such funds for
such year to carry out this part.

“(b) AVAILABILITY.—Funds made avallable
under subsection (a) for any fiscal year shall
remain available until expended.
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On page 1193, line 21, insert “and not used
to carry out part D for such year"” after
“year’.

On page 1194, line 2, insert ‘‘(other than
part D)’ after *‘title'’.

On page 1195, line 17, insert ‘“‘(other than
part D)'" after “title".

On page 1195, line 25, insert ‘‘(other than
part D) after “title".

On page 1198, line 4, insert ‘‘(other than
part D)'" after “title'.

On page 1198, line 7, insert *‘(other than
part D)'" after ‘‘title’’.

On page 1198, line 13, insert ‘‘(other than
part D)’ after ‘‘title’’.

On page 1198, line 20, insert “‘(other than
part D) after “title".

On page 1198, line 24, insert “‘(other than
part D) after “title".

On page 1199, line 3, insert ‘‘(other than
part D)" after “title".

On page 1199, line 16, insert ‘‘(other than
part D) after *‘title’,

On page 1199, line 18, insert ‘‘(other than
part D) after “title’.

On page 1199, line 23, insert ‘‘(other than
part D) after “title’.

On page 1200, line 1, insert ‘‘(other than
part D)’ after ‘‘title’".

On page 1200, line 15, insert ‘‘(other than
part D) after “‘title™,

On page 1200, line 24, insert ‘‘(other than
part D) after “title™.

On page 1201, line 5, Insert ‘‘(other than
part D) after “title”.

On page 1202, line 20, insert ‘‘(other than
part D)’ after ‘‘title’.

On page 1202, line 22, insert ‘‘(other than

part D) after ‘‘title".

On page 1203, line 6, insert *‘(other than
part: D) after ‘‘title’;

On page 1203, line 18, insert ‘‘(other than
part D) after ‘‘title’.

On page 1204, line 2, insert ‘‘(other than
part D)'" after ‘‘title’".

On page 1204, line 4, insert ‘‘(other than
part D)" after ‘‘title'.

On page 1204, line 10, insert *(other than
part D) after ‘‘title’’.

On page 1204, line 18, insert ‘(other than
part D) after ‘‘title’.

On page 1204, line 22, insert “‘(other than

part D)"" after ‘‘title’’.
On page 1205, line 5, strike “D" and insert
0

On page 1205, line 6, strike ‘*13401" and in-
sert **13501"".

Mr. SIMON. Mr. President, this sets
aside up to $100 million of discre-
tionary spending under title 13 by the
Secretary of Education for the purpose
of encouraging longer school years. We
all know that education has to receive
a higher priority if we are to do for the
future what we ought to do for this
country. That includes hours in school,
and it includes days in school.

For example, today in Japan you go
an average of 243 days a year. In Ger-
many, you go an average of 240 days a
year. We go an average of 180 days a
year. Why do we go 180 days a year? In
theory so our children can go out and
harvest the crops.

I see my friend from Washington on
the floor, my friend from Mississippi on
the floor, from Massachusetts, and
from Rhode Island on the floor. The
children in those States, and in an ag-
ricultural State like Illinois, are no
more going out and harvesting crops in
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the summertime. I live at Route 1,
Makanda, IL, population 402. Even in
Makanda, IL, they are not going out
and harvesting the crops.

If you look at the hours in school,
the average hours of high school in-
struction per year—it is not simply the
days, it is the hours we spend in school
also. In Germany it is 882 hours;
France, 820 hours; Japan, 792 hours; the
United States, 365 hours. Can we learn
as much in 180 days as our friends in
Japan do in 243 or in Germany in 2407
To ask the question is to answer it. We
know the answer to that question.

Title 13 is designed to bring innova-
tion and flexibility. But the reality is
it has not brought much of any of those
things. It has just been kind of a lar-
gess for school districts. If that is what
we want to create, we can.

But it is interesting that a recent
study by the Education Department
said that this could be a powerful vehi-
cle for educational reform if it were fo-
cused more. The study specifically rec-
ommended that local school districts
“‘concentrate chapter 2—it used to be
chapter 2, it is now called title 13—
funds on one specific activity or pro-
gram relating to reform, or an edu-
cational priority, in order to maximize
the potential of funds would make a
difference.”

We have to face up to some reality.
Let us just say that the Secretary of
Education decides to use all $100 mil-
lion. In the billions that we spend in
this country, $100 million is not very
much money. Let us just say the Sec-
retary determines we can pay $30 per
student to assist schools that go from
180 days to 210. That is the period that
we are asking for in this amendment
that would be increased to. If they do
it, they could get $30 per student, not a
lot of money. It is enough money to
cause every school board to talk about
it; to consider it, and a very few
schools are moving in that direction
now. We need to do more. We need to
emphasize education much more than
we have been.

Other nations are putting their re-
sources into education as we are not.
We make great speeches about edu-
cation on the floor. Every Senator is
an education Senator. Every President
is an education President. Every Mem-
ber of the House is an education House
Member. This is a chance to really do
something, to really improve education
in our country. My hope is that the
amendment will be adopted.

The PRESIDING OFFICER. Is there
further debate?

Mr. KENNEDY. Mr. President, I am
looking for our good friends and col-
leagues to address this issue. I for one
personally think that it is well worth
trying to encourage an extended school
vear. We have been attempting to work
out the different provisions of the leg-
islation. We have taken the old title II
and moved that into a teacher training
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program. And now the amendment
comes which will take a very sizable
amount of resources.

Can the Senator explain to us? In
terms of its relationship, is he carving
out this amount of money from title
137

Mr. SIMON. No. It simply says the
Secretary of Education may designate
up to $100 million. So if the Secretary
designates zero dollars, there is no vio-
lation. If the Secretary designates $10,
there is no violation. This gives the
Secretary some flexibility. But obvi-
ously it is a signal from Congress to do
this.

Mr. KENNEDY. Mr. President, with
that understanding, I would urge the
Senate to accept the amendment.

Mr. PELL. Mr. President, I would
like to add a word of support for this
idea. I know I have felt very strongly
about this for years. I always carry
this agenda book with me, and in here
I have some of these figures: The So-
viet Union has 210 days; Canada, 200;
Thailand, 220, and on ad infinitum.

I think it is a wonderful amendment.
I would like to see it stronger and with
more money. But this is about the
amount that can be digested. It is ex-
cellent work.

Mrs. KASSEBAUM. Mr. President, I
apologize to the Senator from Illinois
and the Senator from Massachusetts. I
did not quite understand. Did the Sen-
ator say there would be no chapter II
money that would be withdrawn?

Mr. SIMON. This is the old chapter
II. It is title XIII now. What it does is,
it says up to $100 million may be des-
ignated by the Secretary of Education
for this purpose.

Mrs. KASSEBAUM. Mr. President, I
think all of us are intrigued by, if not
supporting of, a longer school year. But
I also am a strong believer that this is
a local decision. I think that once we
start adding money for encouraging a
longer school year, we are going to be
into major policy decisions that I
think are best left up to a school dis-
trict and to a State.

Mr. SIMON. If my colleague will
yield. Yes, we are leaving this up to the
local schools. But what we have found
through the years is that when we have
a little carrot out there to help
schools, whether it is vocational edu-
cation or whatever it is, it does help
move people in the right direction
when we see a national need. I do not
think anyone can dispute the figures
Senator PELL just used, and that we
are way behind other countries in
terms of hours and school days.

So this is a nudge—and I have to con-
fess, a slight nudge —in that direction.

Mrs. KASSEBAUM. Mr. President, I
know that Senator JEFFORDS is on his
way to the floor. I think he wants to
address this issue.

Mr. KENNEDY. Mr. President, with
that understanding, I ask that we tem-
porarily set aside this amendment.
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The change in this amendment is
rather than having a separate fund,
that would be designated. For now it is
purely permissive and is purely discre-
tionary, up to the Secretary. I think
we are going to have to probably work
this through in terms of the con-
ference, in any event. This is somewhat
different in terms of what was initially
proposed. I am glad to wait until Sen-
ator JEFFORDS comes here. But it is, as
I understand it, significantly different
than either adding another $100 million
or carving out that amount of money
from the programs that were in exist-
ence. But I am more than glad to wait
for the Senator from Vermont.

Mrs. KASSEBAUM. Mr. President, I
would like to set this aside until he has
a chance to comment.

Mr. GRAMM. Reserving the right to
object. I had intended to speak for a
moment on the crime bill and on
health care. Maybe we can hold this
unanimous consent request until I have
spoken. That would give the Senator
from Vermont an opportunity to come
over here and speak. Given that I in-
tend to have the floor for about 10 min-
utes, perhaps it would save the Sen-
ate’s time to simply allow me to speak,
and then if Senator JEFFORDS appears,
the debate can continue on that
amendment.

Mr. KENNEDY. I am glad to accom-
modate. The Senator from Illinois has
another amendment relative to this
bill, that he wanted to process. We are
trying to move this process forward.
We only had a limited time this morn-
ing and, quite appropriately, we took
time this afternoon. We are now at the
hour of 3:15, and we have a number of
important amendments.

Obviously, people can, under the Sen-
ate rules, speak. We are attempting to
move this process forward. So we have
been trying to ask the cooperation of
the Members. I certainly cannot pre-
clude any Member from speaking.

We reached the situation last evening
at B o'clock where the managers were
here and prepared to deal with serious
matters, and we were unable to get the
Members here to consider these issues.

This is an enormously important
education bill. We have to abide by the
Senate rules, obviously. I would like to
see if we could not make further
progress. Obviously, the Senator is en-
titled to speak at any time.

Mr. GRAMM. Well, Mr. President, I
would be happy to try to accommodate
my colleagues. Why do I not try to go
ahead and truncate what I wanted to
say about the crime bill and health
care and, in the meantime, if somebody
wants to call the Senator from Ver-
mont, and he were to come over, he
could speak. If he did not, certainly I
would have no objection to a unani-
mous consent request to set the
amendment aside.

Mr. KENNEDY. Well, the Senator is
entitled, as matter of right, to address
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the Senate. The Senator from Illinois
has another amendment on which we
can begin at this time, even while we
are waiting for the Senator from Ver-
mont to get here. The Senator can gain
recognition and speak. We are hopeful
of trying to accommodate the leader-
ship on both sides. This was a bill that
had a 16-1 approval rating. It is enor-
mously important legislation, and
Members can speak on it.

The manager would prefer that we
deal with the amendments that are rel-
evant. But any Member is entitled to
address the Senate on any other meas-
ure.

Mrs. KASSEBAUM. I wonder if the
Senator from Texas will yield a mo-
ment for a parliamentary inquiry?

Mr. GRAMM. I yield the floor tempo-
rarily.

Mrs. KASSEBAUM. What is the
standing of Senator MOSELEY-BRAUN's
amendment?

Mr. KENNEDY. That has been tempo-
rarily set aside. I know the Senator
wanted to address that issue. I, of
course, would like to resolve that issue
as well.

. GRAMM. Mr. President, if I
might reclaim my time, I would have
already spoken and left.

The PRESIDING OFFICER. The Sen-
ator is correct.

THE CRIME BILL CONFERENCE
REPORT

Mr. GRAMM. Mr. President, I wanted
to express my deep disappointment in
the early descriptions of the conference
report that was agreed to early this
morning on the crime bill. I believe
that when the American people have an
opportunity to look at this agreement,
they are going to share my disappoint-
ment.

There are a lot of issues that I could
talk about, beginning with the Presi-
dent’'s support for executive branch
policy that will bring racial quotas
into the death penalty in America as
part of an effort to put the crime bill
together. But today I simply want to
talk about three areas that I am very
much concerned about, areas where I
believe the conference committee has
not reflected the will of the American
people.

On the floor of the Senate, I offered a
set of amendments to require 10 years
in prison, without parole, for possess-
ing a firearm during the commission of
a violent crime or a drug felony; 20
years without parole, in prison every
day, for discharging a firearm during
the commitment of a violent crime or
a drug felony; life imprisonment, with-
out parole, for killing somebody; and
the death penalty in aggravated cases.

A version of that amendment was
adopted overwhelmingly by the U.S.
Senate, as it has been adopted over-
whelmingly for a number of years.

When we went to conference with the
House of Representatives, that amend-
ment has reportedly been dropped.
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Therefore, it is not part of the crime
bill.

For several years I have offered an
amendment requiring 10 years in prison
without parole for an adult who uses a
child in the commission of a drug fel-
ony or who sells drugs to a minor. I be-
lieve that the American people over-
whelmingly support that provision.
But in the conference meeting last
night, I am told that that provision,
which has been adopted by overwhelm-
ing votes on many occasions in the
U.S. Senate, was again dropped. There-
fore, it will not be in the crime bill,

But perhaps the thing that I am most
unhappy about is the report of the ac-
tion that was taken with regard to
mandatory minimum sentencing. I
have been alarmed from the first day of
the Clinton administration by the dif-
ference between the President's rhet-
oric on crime and the action of his own
Justice Department. The President in
his very first speech to a joint session
of Congress talked about getting tough
on criminals. Yet the Attorney General
and the Justice Department have spent
every day they have been in office try-
ing to overturn mandatory minimum
sentencing for drug felons.

In an effort to try to compromise, in
an effort to work in the best spirit of
bipartisanship, as I am sure my col-
leagues who were leading the debate
when we debated the crime bill would
attest, I agreed to a compromise that
said, in essence, those convicted of a
drug felony who have no criminal
record, and if the drug felony did not
involve a minor, if they were not carry-
ing a gun, if they were not a leader of
the drug conspiracy, and if no one was
injured in the crime, that the judge can
take that into account in giving them
a reduced sentence.

Mr. President, that was not an easy
compromise for me to make because
when someone is selling drugs to a
child, this is a violent crime, in my
opinion. But in the best spirit of bipar-
tisanship, I helped work out that
agreement, an agreement that would
have covered, interestingly enough,
only about 100 people a year.

Now, the conference committee has
reportedly agreed to a provision that
will allow people with previous drug
convictions to be let out of jail and
that according to some estimates
retroactively could affect 10,000 con-
victed drug felons who are in prison
today. They could be released by a bill
that we call an anticrime bill.

I cannot understand, Mr. President,
how we can be talking about getting
tough on criminals and yet think of
passing a bill which apparently has
now been approved by the conference
committee and will come back to the
Senate with a provision that will retro-
actively go back and release drug fel-
ons who are in prison today under man-
datory minimum sentences. Many of
them are in prison because they were
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helping to sell drugs to children, and
yet they will be let out of prison by a
successful effort now by this adminis-
tration to overturn mandatory mini-
mum sentencing for drug felons.

When the President is standing up
and saying let us get tough on crimi-
nals, when the President is saying
three strikes and you are out, how
many people knew the President was
saying let us go back and change the
law and allow thousands of drug felons
who are in prison today out of prison
because this administration believes
that we were too tough on them by
putting them in prison to begin with?

I do not believe that that provision
reflects the will of the American peo-
ple.

So, Mr. President, let me tell you
what I intend to do on this one issue,

First of all, I am going to offer these
provisions on every bill that I can for
the remainder of this Senate. On those
bills, I am going to offer these three
provisions: 10 years in prison without
parole for possessing a firearm during
the commission of a violent crime or a
drug felony; 20 vears for discharging it;
life imprisonment for killing someone;
the death penalty in aggravated cases.
That is one amendment. Another one
will require 10 years in prison without
parole for selling drugs to a minor or
using a minor in a drug conspiracy.

Finally, I am going to do my best on
each and every bill to overturn the ad-
ministration’s successful effort to let
possibly thousands of drug felons who
are in prison today out of prison.

I do not believe that that in any way
reflects the will of the American peo-
ple, and I think it is greatly at vari-
ance with the President’s own rhetoric
on this subject.

So I intend, at this point, to oppose
the crime bill which, although it has
some good provisions, while it has pro-
visions that I have written and provi-
sions that I have supported, I cannot
support a crime bill that is going to
overturn mandatory minimum sentenc-
ing for drug felons and which may po-
tentially allow according to some esti-
mates as many as 10,000 drug felons
who are in the Federal penitentiary
back out on the streets because the ad-
ministration believes that we were too
tough on them.

I also intend to see that we have an
opportunity to vote on these amend-
ments again and again until ultimately
they are the law of the land.

HEALTH CARE

Mr. GRAMM. Mr. President, to ac-
commodate my colleagues, let me just
say a couple things about health care
and about this bus tour.

I think it is very revealing that now
consistently everywhere this bus tour
goes in support of a phantom bill,
which has yet to be written, there are
over twice as many people turning out
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who oppose the President’s plan as peo-
ple who are turning out to support the
President’s plan.

That was reflected yesterday in a
poll carried by AP where now only 33
percent of the American people support
the President’s health care plan.

I do not recall, Mr. President, in my
15 years in public life, of a single cir-
cumstance where a major legislative
proposal which at one time had the
support of as many as 70 percent of the
American people has in 14 years seen
that support decline to only 33 percent.

I submit that it has not declined be-
cause the President does not have a big
megaphone with which to sell it. I sub-
mit that support has not collapsed be-
cause the President is not a great
salesman or because the First Lady is
not a great saleslady. I submit that
support has collapsed because the
American people are not willing to tear
down the greatest health care system
in the history of the world and re-
invent it in the image of the Post Of-
fice.

We can adopt a health care bill in the
Senate and the House and make it the
law of the land, but we cannot do it
until the President gives up on the idea
that we are going to have a health care
program that is run by the Govern-
ment. That is an absolute nonstarter.

When my mama gets sick, I want her
to talk to a doctor. I want her to talk
to a doctor of her own choosing. I want
her to have a say in her health care,
and I do not want her to have to talk
to and get permission from some Gov-
ernment bureaucrat in order to get
health care. On that issue there is not
going to be any compromise.

(Disturbance in the visitors gal-
leries.)

The PRESIDING OFFICER. The gal-
lery will come to order. The Senate
will please suspend until the Sergeant
at Arms has restored order.

The Chair would request that the
public in the gallery please maintain
silence so the Senate can continue with
its proceedings.

Mr. GRAMM. Mr. President, I know
that a decision has been made to ex-
tend the health care debate into the re-
cess period, and 1 am sure there are
those who believe that there will be
Members of the Senate who, with a re-
cess pending, will say: “I've got all
these plans, and I would like to save
the greatest health care system in his-
tory. I am opposed to socialized medi-
cine. But I promised my wife and my
children that I would go on vacation.”

So, therefore, given the choice, the
American health care system is going
to have to suffer.

But I want to assure my colleagues
that I for one have canceled my vaca-
tion. I am willing to be here to debate
this issue. There will be no unanimous-
consent agreement limiting debate on
the health care bill. The full rights of
every Member will be preserved. We are
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going to have a full and extensive de-
ate.

I have to believe, Mr. President, that
when we have so many Cabinet mem-
bers and agency heads out driving
around the country on these buses to
support a bill that has yet to be writ-
ten, when nobody knows what is in it,
we have moved from a debate about a
health care plan to a debate about a
political agenda.

I know the President believes that he
has to get a health care plan passed.
But Congress does not have to pass just
any health care plan.

I personally doubt that we are going
to pass a health care bill under the cur-
rent circumstances before the Congress
adjourns for the August recess. I be-
lieve we need time to know what is in
the bill that we are debating. And to
paraphrase the chairman of the Appro-
priations Committee from his speech
yesterday, we need to look at this bill
closely; when we are building a new
house, we need to be sure that the
plans reflect the resources available
and that the builder be prepared to
adapt his master plan to changing cir-
cumstances.

So anybody who thinks they are
going to force a health care bill
through this Senate by holding us
through the August recess had better
rethink it, because that plan is not
going to succeed if I can do anything
about it.

I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

IMPROVING AMERICA'S SCHOOLS
= ACT OF 1994

The Senate continued with the con-
sideration of the bill.

Mr. KENNEDY. Mr. President, we
have set aside the Simon amendment
for the longer school year. We have
also the Gorton amendment and the
gender equity amendment.

The Senator from Illinois has a fur-
ther amendment on the Women's Eq-
uity and Education Act. I hope we
would address that and then go to the
Cochran amendment on the formula,
which I think will be a major area of
discussion and debate, since there are
three or four different formulations of
it. That is enormously important, obvi-
ously, to the States.

And then during that period of time,
we will see how we can address some of
these other items. We are preserving
everyone's rights, obviously. In terms
of making the greatest progress on the
bill, we have talked to the Senator
from Mississippi and others that have
formula amendments and they are pre-
pared to go. I think that that is some-
thing which is extremely important in
terms of the legislation. So we will try
and move in that direct direction.

Hopefully, we can dispose of this
other Simon amendment and then
move towards the formula amendment.
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The PRESIDING OFFICER. The
Chair would advise the Senator that
the Senate has not formally set aside
the amendment of the Senator from Il-
linois.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that we tempo-
rarily set aside the previous Simon
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SIMON addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Illi-
nois.

AMENDMENT NO. 2424
(Purpose: To {ncrease the authorization of
the Women's Educational Equity Program
to $5 million)

Mr. SIMON. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Illinois [Mr. SiMoON] for
himself, Mr. HATCH, Mr. KENNEDY, Mr. PELL,
Mr. HARKIN, Ms. MIKULSKI, Ms. MOSELEY-
BRAUN, Mr. CAMPBELL, Mr. BINGAMAN, Mr.
LEAHY, Mr. METZENBAUM, and Mrs. BOXER
proposes an amendment numbered 2424,

Mr. SIMON. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection it is so ordered.

The amendment is as follows:

On page 995, line 10, strike **$2,000,000"" and
insert *‘$5 million™,

Mr. SIMON. Mr. President, what this
amendment does, frankly, is it in-
creases the authorization for the Wom-
en's Educational Equity Program from
$2 to $5 million. That is still $4 million
below where we were before. The Ap-
propriations Committee in the Senate
has already approved $3.9 million.

I offer this amendment in behalf of
Senator HATCH and myself, and a num-
ber of Members of this body. It is very
clear that we face an educational eq-
uity problem in this country as regards
the female population in terms of stu-
dents, in terms of administration, and
in other areas. The program is doing
solid work for a very, very small
amount of money. I hope the Senate
could accept the authorization.

The PRESIDING OFFICER. Is there
further debate?

Mrs. KASSEBAUM addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mrs. KASSEBAUM. Mr. President, I
would like to speak for a moment to
the amendment of the Senator from Il-
linois. We have discussed this in both
the committee and here on the floor.

While this amendment is only a mod-
est increase in the authorization for
the Women's Equity and Education Act
from, if I am correct, $2 to $5 million in
authorization, I would have to speak
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against the amendment, although I am
not going to request a vote, because I
question whether this is an area in
which we should be spending any Fed-
eral dollars at all.

If T could just for a moment, Mr.
President, say that while what is called
the WEEA Program, the Women's Eq-
uity and Education Act, targets a per-
ceived problem in education—gender
bias in our schools—as a woman, I can
attest to the fact that I did not really
feel that I was disadvantaged in
schools because I was a woman. And I
went all through public schools in To-
peka, KS.

There are areas, certainly, where
there is discrimination. But I am not
sure that we can address it here with
another additional amount of money in
a Federal initiative.

I think the presumption that girls
are ‘“‘shortchanged” in school is sup-
ported only by a small body of research
which has questionable findings.

For example, a study by the Amer-
ican Association of University Women
found that girls receive less attention
from teachers than do boys in the
classroom, often resulting in lower
self-esteemn on the part of girls. What
the study did not mention was that
this perceived attention resulted from
the fact that the boys received 8 to 10
times as many reprimands in the class
as the girls. It was not positive atten-
tion.

S0, I am not sure, Mr. President, that
these things do not get balanced out
and, in fact, by perhaps making too
much of something, we only create a
problem where perhaps it did not exist
before.

With regard to academic achieve-
ment, boys typically score higher in
math and science than girls, that is
true, but girls get higher scores in
reading and writing. Moreover, more
girls go on to college and more receive
master's degrees than their male coun-
terparts.

So I am just not sure that this actu-
ally holds up when we look at the
whole picture. I know this is a popular
issue with many of my colleagues and
it is a difficult one to vote against in a
program that claims to level the play-
ing field for women and for girls in
school. However, I do believe that we
have no right to play on this particular
field in the first place. It should be in
our own local school districts and in
our school boards, where we should be
engaged in trying to correct any un-
even playing fields.

For that reason, I have great reserva-
tions. I will not ask for a vote, Mr.
President, but I think it is important
to note that we get into these issues
and get into increasing funds for the
best of intentions when actually I
think we would be far better off leaving
well enough alone.

I yield the floor.

Mr. KENNEDY addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I sup-
port this proposition. I think it is jus-
tified and worthwhile.

In the mid-1970's, a number of us
tried to get the National Science Foun-
dation to develop outreach programs to
enhance women's achievement in
math, science, chemistry, biology, and
physics.

If you look over those individuals, for
example, that were getting grants from
the National Science Foundation, real-
ly probably less than 10 percent in-
volved women in many of the technical
sciences. I think what basically we
were saying was that this country was
losing an enormous asset, in terms of
the ability and the interest and the
commitment of a major segment of our
society.

This particular program is an ex-
tremely modest program. The appro-
priation is already up to $4 million.
This would just barely cover the appro-
priation.

What it is basically trying to do is
enhance women's achievement in the
classroom. It is basically targeted in
terms of enriching the teacher’'s sen-
sitivity, awareness, techniques and ap-
proaches in terms of bringing out the
best in terms of women in the class-
room. ;

The resources which have been used
to date have demonstrated to be suc-
cessful. It is an extremely modest pro-
gram. I know there are those concerned
about it. I appreciate the position that
has been taken here by our friend, the
Senator from Kansas, but I hope that
the amendment would be agreed to.

Mr. GREGG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I would
like to rise associating myself with the
comments of the ranking member, Sen-
ator KASSEBAUM of Kansas.

My concern here is that we have al-
ready seen with this bill a number of
Members come to the floor and add a
few million here and a few million
there. As Everett Dirksen said, that be-
gins to become real money fairly
quickly.

The problem is that in this bill there
is a huge amount of new programmatic
activity which we do not have the
money to pay for. There is also a large
number of programs which remain in
this bill which the President himself
suggested should be eliminated.

So the allocation of funds within this
bill to the core activities which are
needed to be done in this bill—which
might be able to be increased, for ex-
ample, if we did not have all these new
programs—is constantly being chipped
away instead by all these additional
ideas that come to the floor.

Now I am sure many of these ideas
are very worthwhile. In fact, I like
many of these ideas.
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But, the fact is we do not have a bot-
tomless pocket here. We are having to
make choices and make priorities, and
to have Members continually coming
down here and suggesting let us put an-
other couple of million here and let us
put another $10 million here, as already
has happened a couple of times in this
bill, is, in my opinion, fiscally irre-
sponsible,

I will be offering an amendment later
in the day, hopefully, when I have the
opportunity and in the proper order, to
eliminate all the new programs that
have been added to this bill so we can
get back to the basic core function
which this piece of legislation is di-
rected at, which is a very appropriate
function and which is a very important
function.

Chapter 1 dollars have played a major
role in helping disadvantaged children
get better prepared for and participate
in school systems. But all these addi-
tional programs that are being put on
here, many of them being wonderfully
conceived ideas, simply are draining
our ability to do the basic core pro-
grams. And we are not doing our job as
a Senate of prioritizing what we can
spend money on in a time of tight fis-
cal atmosphere.

We are running, as everyone knows, a
fairly significant deficit in this coun-
try. So every time we come up with a
new idea which is a good idea and say,
let us spend some money on it, we have
to borrow that money from the Amer-
ican people and from the children of
the next generation.

I do not think it is fair to the chil-
dren we are allegedly trying to assist
to educate that we should load more
debt onto their backs in order to con-
stantly add new programs, many of
which are so small, so minuscule they
really cannot have a major impact
across the Nation and really are issues,
as the Senator from Kansas appro-
priately pointed out, more appro-
priately reserved to the decision proc-
ess and the allocation of resources
process at the local school board level.

So I do not support this amendment.
I understand there is not going to be a
vote on it. I will not ask for a vote on
it. But I do want to raise the flag here,
that we are setting off on another in-
stance of: Let us add another new pro-
gram, let us add a few dollars to this
program, let us increase that program,
when in fact we are not doing our job
to underwrite the basic programs of
education in this country which we al-
ready have on the books.

I point to one startling program as
an example of that which is 94-142,
which is grossly underfunded and
which, as a result, is skewing the re-
sources at the local community level.

So I hope we will not support this
program, although I guess it is going to
be accepted by the leadership. But
when we get to my amendment, which
raises this whole issue in a very defini-
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tive way—do we want to add $770 mil-
lion worth of new programs to this
bill—that Members will be sensitive to
the fact that every time they add a
new program it puts a drain on the ca-
pacity to do the other activities of this
bill in an effective way.

So that amendment is coming. I just
want to put people on notice of it. I
yield the remainder of my time.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Illi-
nois.

Mr. SIMON. Mr. President, I ask
unanimous consent Senator MURRAY be
added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SIMON. Mr. President, I simply
point out Senator KASSEBAUM said
most of these decisions are made at the
local level, and she is ahbsolutely cor-
rect in that. But, for example, history
books—only 2 percent of those who are
featured in history books are women.
You cannot correct that through the
local school board. You need to correct
that at the national level.

There are small things like that that
really become significant in the long
run. I hope my colleagues will vote for
this.

Mr. BIDEN. Mr. President, 7 years
ago, I suggested that American school
children needed to spend more time in
school—an additional 30 to 40 days each
yvear. The reason is simple: America
will not be able to compete in the glob-
al economy, much less thrive in it, if
we give our children vastly less edu-
cation than our competitors give
theirs.

And, make no mistake about it: our
children spend far less time in school
than the children of other nations. On
average, American children attend
school 180 days each year. Meanwhile,
other nations—America’s economic
competitors—send their children to
school much longer. In Japan, it is 243
days; in Germany, up to 220 days; and
in Hong Kong, 195 days.

This much we have known for years.
But now we learn that it is not just a
matter of days. In early May, the Na-
tional Commission on Time and Learn-
ing, which was created by Congress in
1991, reported that in the four high
school years, students in Japan,
France, and Germany spend more than
twice as many hours in core academic
subjects—subjects such as math and
science—as students in the United
States. The Commission concluded
that America's school children are—as
the title of the Commission's report so
aptly describes it—"Prisoners of
Time."

As I see it, if we are to provide the
future generations of Americans with
the ability to compete in the global
economy of the 2lst century—a com-
petition based not on brawn but on
brains—our choices are few.

We can have inherently smarter stu-
dents—students who can learn in 180
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days what it takes the rest of the world
over 200 days to learn—which we do not
have.

We can have significantly more ac-
complished teachers—which is difficult
to achieve.

Or, we can do what will inevitably be
unpopular with students as well as
teachers and probably some parents—
but is inevitable if we are to solve the
problem. And that is: send our children
to school longer.

That is why the National Commis-
sion on Time and Learning in its May
reg'rt recommended what I have ar-
gued for the last 7 years: America's
children need to spend more time in
the classroom learning.

Today, the Senate has the oppor-
tunity to put the Federal Government
on record in support of a longer school
year, The Simon amendment would au-
thorize $100 million in grants to local
schools that choose to extend the
school year to at least 210 days—30
days longer than the current average
year.

It is important to emphasize that
this amendment does not require
schools to adopt a longer school year.
Some have pointed out during this de-
bate that the length of the school yer
should be a local decision. And, I am
willing to accept that argument. But,
nothing in this amendment requires a
longer school year. It merely will help
those local schools that on their own
choose to have a longer year.

Another argument that I often hear
against a longer school year is that the
issue is not quantity but guality. On
one level, that argument is right. It is
important for all students to have a
quality education, regardless of the
length of the school year. But, as econ-
omist Lester Thurow has noted, those
who argue quality over quantity are
trying to reform education not with
what is easy to do—'work longer and
harder''—but with what is hard to do—
“‘work smarter.”

Having children spend more time in
the classroom is not the only answer to
a better system of education in this
country. And, this amendment itself
goes only part way in addressing the
issue of a longer school year. But, it is
a start, and it will provide local
schools with some financial help to
lengthen the school year. I urge my
colleagues to support the amendment.

THE PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 2424) was agreed
to.
Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. SIMON. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to. .

Mr. KENNEDY. Mr. President, I un-
derstand we are close to being able to
vote on the gender equity amendment.
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That is the amendment of the junior
Senator from Illinois. I understand in
just in a moment or two the Senator
from Kansas will be here to speak to
this issue. Then, hopefully, we can
move ahead in a vote.

Basically, I hope the amendment of
the Senator from Illinois is accepted.
Some years ago we had an amendment
from the Senator from New Jersey,
Senator BRADLEY, and myself that pro-
vided information to parents about
what happened to many of the young
people who attended universities on
scholarships and whether they grad-
uated.

Some of our finest universities, with
some of our best athletic programs,
have an extraordinary record of
achievement and accomplishment in
graduating young men and women who
had athletic scholarships, who had very
good academic achievement and great
success on the athletic fields, who went
on to some very important opportuni-
ties in the future.

We had also some examples of situa-
tions where individuals or students
were given scholarships and once their
useful life on the athletic field had ex-
pired, these individuals were effec-
tively drummed out of the universities.
And we also provided information as
well in terms of various crime statis-
tics so parents and applicants would
have a good idea as to the nature of
crime, both on campus and off campus.

The amendment of the Senator from
Illinois really builds upon what has
been an accepted concept, and that is
giving additional information to the
public. Her amendment deals with gen-
der eqguity in athletics. It requires in-
stitutions of higher education to dis-
close to prospective students, the pub-
lic, and the Department of Education
information related to the support for
men's and women’s sports, participa-
tion rates of men versus women in
sports, the number of coaches, recruit-
ing expenses, average coaching salaries
for men and women. It discloses this to
prospective students and also to the
public—and a report to the Secretary
of Education.

I know there will be some who feel
this will be onerous on universities.
The fact of the matter is the univer-
sities have to comply with equity in
terms of women’s athletic programs—
certainly since the Grove City title IX,
and also the Grove City Supreme Court
case, which we overturned here in the
Senate to make sure there was going to
be compliance.

Effectively, all this does is make that
information available. If they are not
going to provide for this kind of equity,
of course, that is a different situation.
There are remedies to try to make sure
they do. This really is to make it avail-
able. It assumes the colleges and uni-
versities are doing so, and all this
amendment does is just make sure that
information is out there and shared
with the public so they would know.
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I support the amendment of the Sen-
ator from Illinois. I see she is here on
the floor. I am very appreciative of her
accommodation in terms of offering
her amendment and speaking to it. We
have had a time interruption because
of the recess—appropriately so—earlier
in the afternoon. I think momentarily
we are going to be prepared to dispose
of that amendment.

The PRESIDING OFFICER. The
Chair advises the pending amendment
is the amendment offered by the senior
Senator from Illinois regarding the
longer school year.

Mr. KENNEDY. Mr. President, I ask
that be temporarily set aside and we
have before the Senate the amendment
of the Senator from Illinois.

Mr. BUMPERS addressed the Chair.

AMENDMENT NO. 2422

The PRESIDING OFFICER. The
pending amendment becomes the
amendment offered by the junior Sen-
ator from Illinois.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I spoke on this amendment ear-
lier today and was detained in judici-
ary hearings until just a minute ago.

I just would like to applaud and con-
gratulate the Senator from Massachu-
setts for his leadership in this area, for
his strong support of the equity in ath-
letics and disclosure amendment, and
urge its favorable consideration by my
colleagues.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mrs. KASSEBAUM. Mr. President, I
rise in opposition to the amendment of
Senator MOSELEY-BRAUN. I have enor-
mous respect for the sincerity of the
Senator from Illinois. I can fully appre-
ciate what she is trying to address in
this amendment.

If T may just speak for a few mo-
ments as to why I am concerned about
this amendment. One, not only do I
think it adds additional bureaucratic
confusion and burdens on institutions
of higher education, but if this is to be
addressed, I think it should have been
addressed in the higher education bill
rather than elementary and secondary
legislation.

I suggest also that it is duplicative of
Federal laws that are already in exist-
ence.

The premise of the amendment is
that fewer dollars are spent on female
athletes and coaches of many institu-
tions of higher education, if I under-
stand correctly. Again, there is the rec-
ognition of gender discrimination and
the premise that the Federal Govern-
ment should do something about that.

If the charge is that there is dis-
crimination in college athletic pro-
grams against women's sports, any
civil rights claim is covered by title
IX, which guards against sex discrimi-
nation in any Federal education pro-
gram. The Office of Civil Rights of the
U.S. Department of Education enforces
title IX, and it can request any data
without this amendment.
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I suggest this amendment also dupli-
cates similar, but less burdensome, re-
quirements in the Higher Education
Act Amendments of 1992 which require
institutions that offer athletic scholar-
ships to report similar information.
However, this amendment expands this
paperwork burden and extends it to
any institution that participates in
Federal student aid programs.

I just feel that, while with the best of
intentions, it really adds an enormous
burden of reporting requirements and,
as far as students are concerned, I ven-
ture to say that for most students and
institutions, an athletics program is
only one of many factors to be consid-
ered in deciding which college to at-
tend.

In addition, a student is free to re-
quest such information from the insti-
tution without this amendment. Per-
haps the Senator from Illinois hopes by
this to develop records which show in-
stitutionally that going back even ear-
lier in the process in elementary and
secondary education we build up a gen-
der discrimination that is then per-
ceived in higher education.

I am not going to ask for a vote on
this amendment, Mr. President, but I
am disappointed that we, again, con-
tinue to add burdens on our institu-
tions of learning that I feel should not
be added or imposed on our institutions
of higher education or our elementary
and secondary schools.

Ms. MOSELEY-BRAUN. Will the Sen-
ator yield for a question?

The PRESIDING OFFICER. The Sen-
ator from Kansas has yielded the floor.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I have the highest regard and re-
spect for the commitment of the Sen-
ator from Kansas as well. I ask the
Senator from Kansas, is she not aware
that the Higher Education Amend-
ments of 1992 do not cover Division III
schools or Ivy League schools, and this
amendment, of course, would be a level
playing field, it would be across the
board and, again, where there are omis-
sions in other previous acts.

Mrs. KASSEBAUM. Yes, Mr. Presi-
dent, I do acknowledge that is the case,
that this would require reporting from
all institutions. And as I say, I am not
going to ask for a vote, but I do, again,
question the burdensome requirements
that it will impose.

I yield the floor, Mr. President.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Washington.

Mr. GORTON. Mr. President, I wish
to address the Senator from Illinois
and simply ask her a question about
the amendment.

I have read through it. I tend to
agree with my colleague from Kansas
that this is a lot more reporting and
paperwork. Assuming we are going to
have the paperwork, I would like the
Senator from Illinois to explain to me

CONGRESSIONAL RECORD—SENATE

why one of the statistics that is to be
included every year is not the income
which the institution receives from
each of these various sports.

That may not be the only consider-
ation as to how money is distributed,
but it certainly is at least relevant to
that. And I strongly suggest, I would be
much more favorably disposed toward
the amendment if one of the things in
the report, so students could make an
appropriate comparison, was how much
money actually comes into the institu-
tion, which is paying out all this
money, from each of these sports which
is otherwise required to be reported?

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I thank my colleague from Wash-
ington very much. It is almost ironic
that he would ask that question. I was
just asked that very question by a min-
ister who is visiting from my home
State. We were talking about it, and he
said, “Is there a difference between
how much the boys teams bring in ver-
sus the girls teams?’’ He was kind of
joking about it. I responded by saying
the girls teams can make as much
money as the boys teams do if they are
given a chance.

The Senator is correct. The amount
of money that the teams make is not
included as reporting, the notion being
that we have not yet gotten to the
point where income disparities in
terms of earning potential of the var-
ious team sports was at issue. Our con-
cern was in terms of equality of oppor-
tunity to participate, not equality of
opportunity to earn money from it par-
ticipation in team sports.

The Senator’s point is well taken.
There may well be differentials in the
amount that is earned by the boys
teams versus the girls teams. But I
think in the first instance we have an
obligation to eliminate gender bias in
terms of opportunities for students to
participate.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, the
Senator certainly understands this
Senator would suggest that the amend-
ment would be considered to be more
fair and more all encompassing if the
Senator from Illinois would medify it
to include those figures. It certainly
cannot hurt potential students or any-
one else reading these figures to have a
full understanding of the way athletic
departments are funded.

This was meant to be a friendly sug-
gestion. One would think it would im-
prove the amendment to ask for the in-
clusion of those figures.

The PRESIDING OFFICER. Who
seeks recognition? The Senator from
Massachusetts.

Mr. KENNEDY. Mr. President, the
Senator may be persuaded in that posi-
tion. I personally do not find it enor-
mously convincing. The whole point, in
terms of the history of women in
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sports, is that they have been seriously
shortchanged over a long period of
time. We have had great difficulty in
seeing that there was going to be some
attention that was going to be given to
women in sports.

I have no objection to having that
kind of inclusion, but it just seems to
me that the amendment is driving at
another factor. We can grant and ac-
knowledge that sports, particularly
football; basketball, particularly in the
big 10; and others, are the great money-
makers in terms of colleges and univer-
sities and in terms of professional
sports. If that is the issue, we stipulate
that.

The real question is, are we as a soci-
ety going to, over a period of time in
addressing many of the issues of gender
inequity, really see, as a result of in-
formation that effectively is required
under existing law, that it is going to
be made available to the public?

I inform the Senator from Illinois,
perhaps we could accept the amend-
ment and then the Senator from Illi-
nois and the Senator from Washington
can talk additionally about whether
they would agree, whether they would
desire to have it perfected and we can
address that at another time.

Ms. MOSELEY-BRAUN. Will the Sen-
ator from Massachusetts yield? Mr.
President, I say to the Senator from
Washington, I actually took his friend-
ly suggestion. It is my understanding,
and correct me if I am wrong, that if a
friendly modification such as that
means that the Senator from Washing-
ton would be prepared to support the
amendment, if so modified—and he is
nodding his assent—in that regard, I
sent my staff over to work with the
Senator’s staff on language. Again, I
would like to have the amendment ac-
cepted as quickly as we can agree on
the modification as proposed.

Mr. GORTON. I thank the Senator
from Illinois.

Mr. KENNEDY. Then what we will do
is temporarily set that amendment
aside, along with the others.

The PRESIDING OFFICER. Without
objection, the amendment offered by
the Senator from Illinois [Ms.
MOSELEY-BRAUN], is set aside.

Mr, KENNEDY addressed the Chair.

The PRESIDING OFFICER (Mr.
CAMPEBELL). The Senator from Massa-
chusetts, [Mr. KENNEDY], is recognized.

Mr. KENNEDY. Mr. President, I see
the Senators from Mississippi and Ar-
kansas here. I hope we can get about
the debate now on the formulas. It is 4
o'clock. I appreciate the desire of our
colleagues to address the Senate on dif-
ferent matters. This is a very impor-
tant bill, and I am glad to and will stay
here during the course of the evening,
until we come to grips with this.

I asked the Members to come down
last evening. We have so asked them
this morning. We have asked them ear-
lier in the afternoon. I hope we can
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deal with the formula, which is a very
legitimate issue and question and move
forward with the debate on that item.
It is important.

I know there are members who do
have amendments. We are going to ask
them to come on down. We are going to
move on through. It is 4 o’clock. Unless
they are going to come down, we are
going to ask for third reading on this
measure. We have tried to accommo-
date Senators. The majority leader
has. And if we are not going to find
Members here, I am going to ask the
majority leader if we cannot move
ahead. We have tried to accommodate
Members. We have remained on the
floor. We would like to address what
are the central issues on an item of
enormous importance to the young
people in this country.

Mr. GORTON. Will the Senator from
Massachusetts yield?

Mr. KENNEDY. Yes, I would be glad
to yield.

Mr. GORTON. I believe that he, or
his representatives and I and the Sen-
ator from Vermont have now agreed on
a procedure to deal with what is the
order, the amendment which I intro-
duced this morning, and I think at
least tentatively from the perspective
of the Senator from Vermont and my-
self, we could guite soon agree to a
time arrangement under which we
voted successively on the two amend-
ments at, say, 6 o’clock. I think that is
time to get everyone here who wants to
speak on those amendments. And so if
he can clear that on his side, I think I
can clear that from the perspective of
my own amendment. We could be on
something of substance. We could get
it done. We could have those votes and
go on to something else. I am working
on a minor amendment to the amend-
ment of the Senator from Illinois. As
soon as that is worked out, we could
take that up and pass it in about 30
seconds.

Mr. KENNEDY. Let me say the Sen-
ator from Washington has been ex-
tremely patient and willing to work
with the Members here. We will inquire
of the interested Senators on this
issue. I hope that we could do that
prior to the hour of 6. We will certainly
talk with the Senator and do it in a
way in which Senator HARKIN and oth-
ers would want to do it. But I would
like to try, if we are able to move that
in a timely way, to do so. But we will
certainly work out that time with the
Senator.

Mr. GORTON. We are ready to go. We
are ready to proceed.

Mr. KENNEDY. The Senator is ready
to go now.

Mr. GORTON. Yes.

Mr. KENNEDY. As I understand from
staff, the other interested parties are
prepared to go as well.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. BUMPERS addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Arkansas, [Mr. BUMPERS], is
recognized.

Mr. BUMPERS. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. Without
objection, the amendment——

Mr. JEFFORDS. Mr. President, what
is the pending business?

Mr. BUMPERS. I send an amendment
to the desk on behalf of myself——

The PRESIDING OFFICER. If the
Senator will withhold for a moment,
the pending business is amendment No.
2423.

Mr. BUMPERS. Mr. President, I ask
unanimous consent the pending amend-
ment be temporarily set aside so that I
may offer an amendment.

Mr. JEFFORDS. Reserving the right
to object, if I may inquire, the pending
amendment, I believe, is the Gorton
amendment?

The PRESIDING OFFICER. The
Simon amendment.

Mr. JEFFORDS. The Simon amend-
ment. May I inquire—reserving my
right to object—of the Senator from
Arkansas as to the length of time his
amendment will take and whether this
is something that can be accepted or
whether it is going to require consider-
able debate?

Mr. BUMPERS. Mr. President, I can-
not be very definite about this. It is a
very important amendment. And my
guess is it is going to take a while.

Mr. JEFFORDS. It is my understand-
ing it is a formula amendment.

Mr. BUMPERS. Yes, it is a chapter 1
formula change.

Mr. GORTON. Mr. President, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I hope
that we might accommodate Senators.
We have been trying to get—this for-
mula issue is going to have to be de-
bated. It has reached sort of the heart
and soul—we do not want to disadvan-
tage any Members, but we are in the
process of notifying other Senators
who were interested in other issues,
and I would hope that we could move
ahead on it. As soon as we are able to
contact others, we will try and at least
see if we cannot resolve those items
which are pending.

Mr. JEFFORDS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Still reserving the
right to object, we now have Senator
HARKIN coming on the Gorton amend-
ment. The amendment has been set
aside. The Senator from Washington is
ready to go. We are ready to agree on
a unanimous-consent and get it out of
the way so we can clear it and then
spend the rest of the time probably on
the formula amendments.

So I would urge that we be allowed to
get back to the Gorton amendment and

18523

resolve that and then proceed on to the
formula. We have two formula advo-
cates here, and it would seem to me it
would be more logical to bring it in
that kind of order.

Mr. KENNEDY. Mr. President, I ap-
preciate the Senator’s comments. I see
the Senators from Arkansas and Mis-
sissippi in the Chamber. We have been
trying to urge them to come over here
for some period of time. And now, as
they are experienced legislators and fa-
miliar with the way this process works,
we are going to then move ahead and
vote on the Gorton amendment and the
Harkin amendment, as I understand it.

Mr. GORTON. Mr. President, will the
Senator yield?

Mr. KENNEDY. Yes.

Mr. GORTON. Mr. President, we are
certainly prepared to debate, and we
are certainly prepared to enter into
time agreement on it. In order not to
waste any time, I am prepared and
really prefer that the manager simply
call for the regular order and bring up
our amendment. The agreement is this:
That the Gorton amendment will be de-
bated and dealt with at the same time
the Senator from Vermont is going to
explain his alternative amendment to
it. We will try to get one time agree-
ment on both of them and vote on
them respectively.

Mr. KENNEDY. Mr. President, if I
could suggest a way of proceeding, that
the Senator from Arkansas withhold
offering the amendment, and we could
start the debate on it. That preserves
the position of the Senator from Wash-
ington. We are all interested parties.
We will try to resolve this, I think that
will be the best utilization of the Sen-
ate’s time, Otherwise, we are going to
be in a period of quorum calls.

I think there is really not much of a
mystery about the basic concept. I
know the Senator will want to address
the substance of it. But if we could pro-
ceed in that way, I think it would save
us a good deal of time this evening.

Mr. BUMPERS. Will the Senator
yvield for a question? Is the Senator
from Washington prepared to offer and
debate his amendment?

Mr. GORTON. The amendment of the
Senator from Washington is the regu-
lar order. The Senator from Washing-
ton is prepared to make a brief addi-
tional statement to the one that he
made this morning, I will let the Sen-
ator from Vermont speak on the other
side. We have notified the other pro-
ponents, and I understand the Senator
from Iowa [Mr. HARKIN], is on the same
side as the Senator from Vermont. He
is on his way to the floor. I would just
as soon start on the Gorton amend-
ment, and the companion Jeffords
amendment, and finish this as quickly
as we can.

The answer is I am prepared to start
that now.

Mr. BUMPERS. Mr. President, let me
say to the Senator from Massachusetts
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that I want to be helpful. I know how
frustrating it can be in the chair he is
sitting in and waiting for action. Now
he perhaps has more action than he
wants. I am reluctant to serve our
amendment by beginning the debate
and going to these others and coming
back to it. I think the Senator can un-
derstand.

Mr. KENNEDY. All right. I would
suggest we start the debate and con-
clude the debate on the amendment of
the Senator from Washington.

I would ask that the interested Sen-
ators on this issue come to the floor
because when the Senator from Wash-
ington concludes, we are going to move
ahead on this in terms of having the
votes on it. So those Members who are
interested, we are urging them to come
to the floor. We have tried to accom-
modate on this issue since early this
morning. I think we have as I under-
stand a way of proceeding. I would
hope that we would accommodate and
listen to the Senator from Washing-
ton—those who have differing views,
which I personally do. But I know
there are other Members. Then I hope
we are going to resolve this issue so
that we can move ahead.

Mr. BUMPERS. Mr. President, I won-
der if the Senator from Massachusetts
would yield. Will the Senator be will-
ing to entertain a unanimous-consent
agreement so we do not have a hiatus
and move expeditiously, as he sug-
gested, with the unanimous-consent
agreement that the regular order be
following disposition of the Gorton
amendment and the Bumpers amend-
ments? I promise that I will be here
and ready.

Mr. JEFFORDS. If I can, just to get
on this process, I ask unanimous con-
sent that we proceed immediately to
the Gorton amendment, and that after
some time to be agreed upon, we vote
on the Gorton amendment; imme-
diately after the Gorton amendment,
an amendment to be offered by myself,
Senator JEFFORDS, would be in order
for debate and the time to be limited
and to be voted on notwithstanding
whatever the result is on the Gorton
amendment.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, will the Senator yield? I lodge an
objection to that request. The amend-
ment on equity in athletics is still
pending. We can agree on a modifica-
tion. If we can have that adopted by a
voice vote and then go to the Gorton
amendment, as stated in the unani-
mous consent request, I would be pre-
pared to withdraw my objection.

Mr. JEFFORDS. I have no objection
to that being part of my unanimous
consent; that immediately prior to
going to the Gorton amendment, we
take care of the amendment of the Sen-
ator from Illinois.

Mr. KENNEDY. Mr. President, we are
going to go back. We are trying to ac-
commodate the Members. Now I am
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going to ask for the regular order, and
we are going to follow the rules of the
Senate. We have attempted to accom-
modate different people on different
times in different ways. The Members
are entitled to know that we are going
to proceed by the Senate rules.

I am very grateful to all of those who
have tried to be helpful. But we have
now different matters that are before
the Senate. We have the Senate rules,
and we are going to follow those par-
ticular rules, and dispose of those
amendments in an orderly way. We will
do the best we can and stay here as
long as we can. I am grateful. This in
no way reflects in terms of others who
have tried to accommodate. But we
just have too many Members who have
interests, and in order to preserve all
of their rights, we are going to follow
the Senate rules.

Mr. President, what is the regular
order?

The PRESIDING OFFICER. Regular
order is the Gorton amendment.

Mr. KENNEDY. Regular order is the
Gorton amendment.

The PRESIDING OFFICER. That is
correct.

Mr. KENNEDY. Then we will pro-
ceed.

The PRESIDING OFFICER. That is
now the question before the body.

Mr. GORTON. Mr. President, the
Senator from Illinois has been most
generous to me, and as I understand it,
all she needs to do is modify her
amendment. I do not believe there is
any more debate, and we can pass it in
30 seconds. I do not want to keep her
here 2 hours for that.

I ask unanimous consent that we
allow the Senator from Illinois to mod-
ify her amendment and bring it to a
voice vote, with the understanding
that it requires no further debate, and
it will be agreed to. We can have it
done in 30 seconds.

Ms. MOSELEY-BRAUN. I thank the
Senator from Washington and the Sen-
ator from Massachusetts.

AMENDMENT NO, 2422, AS MODIFIED

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I send the meodification to the
desk.

The PRESIDING OFFICER. Without
objection, the amendment is so modi-
fied.

The amendment (No. 2422), as modi-
fied, is as follows:

On page 1357, after line 25, insert the fol-
lowing:

SEC. . HIGHER EDUCATION ACT OF 1965.

(a) SHORT TITLE.—This section may be
cited as the “Equity in Athletics Disclosure
Act",

(b) FINDINGS.—The Congress finds that—

(1) participation in athletic pursuits plays
an important role in teaching young Ameri-
cans how to work on teams, handle chal-
lenges and overcome obstacles;

(2) participation in athletic pursuits plays
an important role in keeping the minds and
bodies of young Americans healthy and phys-
{cally fit;
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(3) there is increasing concern among citi-
zens, educators, and public officials regard-
ing the athletic opportunities for young men
and women at institutions of higher edu-
cation;

(4) a recent study by the National Colle-
giate Athletic Assoclation found that in Di-
vision I-A institutions, only 20 percent of the
average athletic department operations
budget of $1,310,000 is spent on women's ath-
letics; 15 percent of the average recrulting
budget of $318,402 is spent on recruiting fe-
male athletes; the average scholarship ex-
penses for men is $1,300,000 and $505,246 for
women; and an average of 143 grants are
awarded to male athletes and 59 to women
athletes;

(6) female college athletes recelve less than
18 percent of the athletics recrulting dollar
and less than 24 percent of the athletics op-
erating dollar,

(6) male college athletes receive approxi-
mately $179,000,000 more per year in athletic
scholarship grants than female college ath-
letes;

(7) prospective students and prospective
student athletes should be aware of the com-
mitments of an {nstitution to providing equi-
table athletic opportunities for its men and
women students; and

(8) knowledge of an Institution's expendi-
tures for women's and men's athletic pro-
grams would help prospective students and
prospective student athletes make Informed
judgments about the commitments of a
given institution of higher education to pro-
viding equitable athletic benefits to its men
and women students.

(c) AMENDMENT.—Section 485 of the Higher
Education Act of 1965 (20 U.8.C. 1092) is
amended by adding at the end the following
new subsection:

‘“(g) DISCLOSURE OF ATHLETIC PROGRAM
PARTICIPATION RATES AND FINANCIAL SUP-
PORT DATA.—

‘(1) DATA REQUIRED.—Each institution of
higher education that participates in any
program under this title, and has an inter-
colleglate athletic program, shall annually
submit a report to the Secretary that con-
tains the following information:

‘‘(A) For each men’'s team, women’s team,
and any team that includes both male and
female athletes, the following data:

‘(1) The total number of participants and
their gender.

“(11) The total athletic scholarship expend-
itures.

“(i11) A flgure that represents the total
athletic scholarship expenditures divided by
the total number of participants.

“(iv) The total number of contests for the
team.

“‘(v) The per capita operating expenses for
the team.

*(wi) The per capita recruiting expenses for
the team.

‘(vil) The per capita personnel expenses
for the team.

“{viii) Whether the head coach Is male or
female and whether the head coach Is full
time or part time.

‘‘(ix) The number of assistant coaches that
are male and the number of assistant coach-
es that are female and whether each particu-
lar coach is full time or part time.

“(x) The number of graduate assistant
coaches that are male and the number of
graduate assistant coaches that are female.

“(x1) The number of volunteer assistant
coaches that are male and the number of vol-
unteer assistant coaches that are female.

*(x1i) The ratio of participants to coaches.

*'(xiil) The average annual institutional
compensation of the head coaches of men's
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sports teams, across all offered sports, and
the average annual compensation of the head
coaches of women’s sports teams, across all
offered sports.

“(xilv) The average annual institutional
compensation of each of the assistant coach-
es of men's sports teams, across all offered
sports, and the average annual compensation
of the assistant coaches of women’'s sports
teams, across all offered sports.

**(xv) The total annual revenue generated
from attendance at athletic contests across
all men's teams and women's teams,

*(B) A statement of the following data:

(1) The ratio of male participants to fe-
male participants In the entire athletic pro-
gram.

*(i1) The ratio of male athletic scholarship
expenses to female athletic scholarship ex-
penses in the entire athletic program.

‘(2) DISCLOSURE TO PROSPECTIVE STU-
DENTS.—An institution of higher education
described in paragraph (1) that offers admis-
sion to a potential student shall provide to
such student, upon request, the information
contained in the report submitted by such
institution to the Secretary under paragraph
(1), except that all such students shall be in-
formed of their right to request such infor-
mation.

*4(3) DISCLOSURE TO THE PUBLIC.—An insti-
tution of higher education described in para-
graph (1) shall make available to the public,
upon request, the information contained in
the report submitted by such institution to
the Secretary under paragraph (1).

‘"(4) SECRETARY'S DUTY TO PUBLISH A RE-
PORT OF THE DATA.—On or before July 1, 1995,
and each July 1 thereafter, the Secretary,
using the reports submitted under this sub-
section, shall compile, publish, and submit
to the appropriate committees of the Con-
gress, a report that includes the information
contained in such reports identified by (A)
the individual institutions, and (B) by the
athletic conferences recognized by the Na-
tional Collegiate Athletic Assoclation and
the National Association of Intercolleglate
“Athletics.

**(5) DEFINITION.—For the purposes of this
subsection, the term ‘operating expenses’
means all nonscholarship expenditures.’'.

(d) EFFECTIVE DATE.—The amendment
made by subsection (c¢) shall take effect on
July 1, 1994,

The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment of the Senator from Illinois, as
modified.

The amendment (No. 2422), as modi-
fied, was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Ms. MOSELEY-BRAUN. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Washington [Mr. GORTON] is
recognized.

Mr. GORTON. Mr. President, at 10:30,
probably 10:30 this morning, I laid
down the Gorton-Lieberman amend-
ment on school violence. It was de-
bated briefly at that time. It is obvi-
ously controversial.

I understand that the procedure that
we will attempt to follow in this case,
for the convenience of all Members, is
that we will now discuss that amend-
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ment, and Senator JEFFORDS and oth-
ers will discuss an alternative amend-
ment on the same subject.

We hope that the unanimous consent
agreement will be reached under which
there may very well be a time agree-
ment. But, in any event, the two
amendments will be voted on in se-
quence. They relate to one another.
There does not need to be additional
time after the vote on my amendment
before the vote on the Jeffords amend-
ment. That obviously has not been
completely worked out yet. But that is
the goal of I believe the proponents of
both amendments.

Mr. President, my amendment, sim-
ply to summarize briefly what I said
this morning, is an amendment to re-
store a significant measure of control
over seriously violent conduct in
schools to local school district author-
ity. Specifically, the amendment cov-
ers the weapons violations in schools,
life-threatening acts, and activities in
school on the part of students with
those life-threatening activities, nar-
rowly defined as it is defined in the
sentencing guidelines.

These, of course, are forms of author-
ity which the public schools of the
United States have exercised from time
immemorial until the U.S. Congress
began to involve itself in individual
school discipline.

There are two parts to the amend-
ment. One is a general statement of the
delegation of authority over offenses of
this sort to the schools. The second is
the amendment to the Individuals With
Disabilities Education Act of 1975,
which amends that act so that the
same rules, with some restrictions,
apply to those who are disabled, pursu-
ant to which they can be removed from
the school situation for up to 90 days,
as long as they are provided with an al-
ternative opportunity for education by
a particular school district.

Now, under IDEA, a student, no mat-
ter how violent, no matter how life-
threatening his or her activities, no
matter how offensive a weapons viola-
tion, cannot be removed from school
for more than 10 days without the per-
mission of the offender’s parent, or a
court order, which under Federal law,
generally speaking, must come from a
Federal court. This means, in practical
terms, for our school authorities, that
their disciplinary authority is almost
negligible in this case.

We have myriad cases in which dan-
gerous students are consistently and
constantly returned to school after
very, very short suspensions. We have
many instances in which the parents,
against whose children an offense was
committed, feel they have to take
their children out of schools because of
the inability to provide for this type of
incident. In some instances, teachers
are resigning their positions because
they can no longer control their class-
rooms.
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This Senator—speaking on behalf of
teachers, school administrators, par-
ents and school directors, as a result of
what I learned in January, very sur-
prisingly, at an education summit—
would very bluntly prefer to grant
much more authority to local school
districts. General disruption in the
classroom ought to be the subject of
discipline by local school authorities.
It should not be interfered with by laws
passed by the Congress of the United
States.

But in order to narrow the focus on
only the most dangerous activities, the
amendment I have introduced, together
with Senator LIEBERMAN and others,
only applies to weapons violations, and
narrowly defined life-threatening kinds
of activities on the part of these stu-
dents.

This Senator recognizes that for
some reason or other, this is extraor-
dinarily controversial. But for the life
of me, I cannot understand why it
should be so controversial. Only two
reasons occur to this Senator. One is
that this Congress simply does not
trust teachers, school administrators,
and members of school boards, to make
even these most fundamental decisions
about the way in which their own
schools are operating. Secondly, the
answer is that next year the Individ-
uals With Disabilities Education Act is
up for reauthorization, and we ought to
defer a discussion of this subject until
that time.

In response to the latter objection,
this Senator has sunsetted the provi-
sion in his amendment to expire auto-
matically when IDEA is, in fact, reau-
thorized. We know that the mere fact
that it is up for reauthorization next
year does not mean it will be reauthor-
ized. It could be another 1, 2, or 3 years.
We will discuss this subject now. I sus-
pect this Senator will want a much
broader delegation of authority to
school districts then.

But, in any event, this amendment
will be subsumed in whatever is passed
in such a reauthorization. Until then,
however, I do not believe that just be-
cause this law is holy writ, and with all
of the problems our schools face, that
they should have to wait another year,
2 years, or 3 years, for a degree of au-
thority, which almost every rational
person thinks they ought to have at
the present time.

The choice—single or double—which
the Senate will make, as a result of the
informal agreement reached with the
managers of the bill, is that Senator
Jeffords will put forth an amendment
which differs in two respects from my
own. First, it will excise from my
amendment any reference to life-
threatening activities. In other words,
the Jeffords amendment will not allow
school districts to avoid all of the de-
tailed provisions of IDEA in connection
with life-threatening activities on the
part of students.
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I think that explanation of the dif-
ference should show Members how they
ought to vote. Why in the world we
should not allow school districts au-
thorities greater than their very nar-
row authority right now, when life-
threatening activities take place in
their classrooms, I cannot figure out.

The other difference is that our
amendment has sections applying to
all students, delegating an even broad-
er authority for those students who are
not disabled. That section, as I under-
stand it—I have not seen its final form
yet—is not included in the Jeffords
amendment. So Members will make a
modest step forward if they were to
pass only the Jeffords amendment. At
least it does something with respect to
weapons violations. It does nothing
with respect to life-threatening situa-
tions in our schools.

But we will get to vote on both of
these amendments. It is, I suppose,
consistent to vote for both of them, or
for neither, or to vote for one and not
vote for the other. But the fundamen-
tal difference between the two is
whether or not we think there should
be some change in the bureaucratic,
court-written system now of diseiplin-
ing students who engage in life-threat-
ening actions during the course of their
time in schools.

Mr. President, this whole thing is
getting more and more bizarre as we go
on. In another connection, we have at
least one report of a court case in
which the disability claimed to protect
the student is the fact that the student
brought the gun to school. The student
brings the gun to school, the school at-
tempts to discipline him—and he is not
a disabled student—and he claims that
the mental condition that caused him
to bring the gun to school is itself a
disability, so he cannot be disciplined,
or cannot be disciplined beyond the
very narrow parameters of the present
law.

This is just too much to take, Mr.
President. It is time that we allow
school district authorities a greater de-
gree of discretion with respect to stu-
dents who bring weapons to school or
engage in life-threatening behavior
with respect to other students or their
teachers.

Mr. CRAIG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized.

Mr. KENNEDY. Mr. President, will
the Senator yield for a unanimous-con-
sent request?

Mr. CRAIG. I am happy to yield.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

TIME LIMITATION AGREEMENT

Mr. KENNEDY. Mr. President, I ask
unanimous consent that Senator GOR-
TON's amendment be laid aside, that
Senator JEFFORDS then be recognized
to offer a first-degree amendment on
the same subject as Senator GORTON'S
amendment No. 2418; that there be 45
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minutes under the control of Senator
JEFFORDS and 30 minutes under the
control of Senator GORTON, or his des-
ignee; that upon the use or yielding
back of the time the Senate proceed to
a vote on Senator GORTON's amend-
ment to be followed by a vote on Sen-
ator JEFFORDS' amendment, and that
the votes take place without any inter-
vening action or debate, with no
amendments in order to either amend-
ment.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. KENNEDY. Does the Senator
want to ask for the yeas and nays?

Mr. GORTON. Are not the yeas and
nays ordered?

Mr. KENNEDY. On the Jeffords
amendment.

Mr. JEFFORDS. Mr. President, I ask
for the yeas and nays on the Jeffords
amendment.

Mr. GORTON. Mr. President, reserv-
ing the right to object, a parliamen-
tary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. GORTON. Senator CRAIG is now
speaking on a somewhat different sub-
ject. Is this UC to begin upon the com-
pletion of Senator CRAIG's remarks?

Mr. KENNEDY. I ask unanimous con-
sent that it be in order at the conclu-
sion of Senator CRAIG's remarks.

Mr. GORTON. No objection.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. JEFFORDS. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. The
Chair will inform the Senator that the
regular order, a request for the yeas
and nays, is not before the body.

Mr. KENNEDY. When the Senator
does offer his remarks it will be in
order to ask for the yeas and nays.

The PRESIDING OFFICER. It would
be in order at that point.

Mr. KENNEDY. Could we ask unani-
mous consent that it be in order at this
time?

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. I have not offered
this amendment at this time. I will ask
unanimous consent that I be allowed to
offer the Jeffords amendment at this
point.

Mr. CRAIG. Mr. President, I stand in
support of the Gorton amendment this
afternoon. Earlier, before we went into
recess, I also spoke in favor of the
Feinstein-Dorgan amendment relating
to guns coming to the schools of Amer-
ica, and the willingness on the part of
this Senate to say in a very straight-
forward way that that is just not ac-
ceptable.

The Gorton amendment says that it
is not acceptable, that we do not recog-
nize violence in the classroom, and
that we do not give local school au-
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thorities the opportunity for appro-
priate discipline in the discouragement
of that kind of activity.

So for a few moments this afternoon,
I would like to interrelate a concern
that I have, which I think is spoken to
in the Gorton amendment, and is also
addressed in the Feinstein amendment,
which is that it is clearly time for our
country and this Senate to speak di-
rectly to the responsibility of the indi-
vidual and the need to allow local au-
thorities to be able to discipline and to
respond accordingly to the act of the
individual, instead of to this rather
general approach we have had over the
years that somehow individuals were
products of society, and that we had to
be careful in how we handled them be-
cause they were simply disadvantaged
in the nature in which they had been
socially adjusted.

If they were misadjusted. somehow
that was not the fault of the individ-
ual. It was the fault of society, and we
must accordingly respond.

Mr. President, that is kind of part of
the debate that is involved here this
afternoon and why there are some Sen-
ators who would like to modify the
Gorton amendment.

The Republican leader was on the
floor just a few moments ago speaking
to his frustration over a crime con-
ference that struck from a crime bill
some very strong efforts to react to
and to control individuals in this soci-
ety who have decided to be deviant
from the laws and the norms of our so-
ciety and somehow either go undiseci-
plined or in some way almost rewarded
for their deviate acts.

That is probably why we are debating
education today and in the midst of
that educational debate we are talking
about guns. It is almost unique that we
would be doing so. But the reason we
are is because over 250,000 guns a day
come to our public schools, and our
local school officials’ hands are nearly
tied in their inability to act respon-
sibly, directly, and quickly to that
kind of an issue.

Something is wrong.

The Senator from Washington is at-
tempting to respond to it. The Senator
from California is attempting to re-
spond to it. The Senator from the Da-
kotas is attempting to respond to it.

So for a few moments this afternoon
I would like to react to it with a state-
ment that I thought about for some-
time in relation to an action that is
underway by this administration as it
relates to the control of criminal vio-
lence in our country, and while it does
not seem to fit in the educational con-
text, I think it does fit because it is
most appropriate that we discuss it
here this afternoon.

I think some of you may remember
the summary that was featured in the
article in U.S. News & World Report in
April, and it also mentioned certainly
a colleague of ours from the West, Con-
gresswoman BARBARA VUCANOVICH of
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Nevada on the House floor during the
debate on the gun ban.

It is the product of an interagency
working group on violence, appointed
by this administration, a group com-
posed of representatives from the De-
partments of Agriculture, Education,
Health and Human Services, Housing
and Urban Development, Justice,
Labor, as well as the Domestic Policy
Council and the Office on National
Drug Policy.

Why should anyone take notice of
this kind of activity? Why should I be
discussing it this afternoon in context
to this particular bill? Here is why, be-
cause I think that there are some im-
portant statements here that are very
frustrating to me but are reflective of
why we are here debating the issue as
we debate it today.

Mr. President, I was discussing a re-
port on violence that was produced by
a group of individuals inside the Clin-
ton administration, and I do believe it
does fit the debate and the discussions
that we are involved in today.

Now, the question is, why should we
take notice of this particular report
and why does it fit in the context of
our debate today?

For one thing, some of the sugges-
tions in the summary are already im-
plemented and are working their way
through the process of the executive
branch or Congress. Others may still be
under review. But, more important,
these suggestions in the report that re-
late to violence in America tell us a lot
about the mindset of this administra-
tion and the President’s closest advis-
ers and why somehow this Senate does
not want to give to local school au-
thorities the direct ability to discipline
deviants or students who would choose
to act against the well-being of fellow
students.

I am particularly interested in the
section of the summary of that report
that deals with firearm violence. Be-
fore turning to what this section says,
let me tell you about what it does not

say.

What is completely missing from this
section is any acknowledgement of
firearm benefits.

Now, I am not talking about sports
and hunting. Somehow today as people
discuss firearms in America they only
want to say that under the second
amendment it is sports and hunting
that is appropriate. Those may be ben-
efits enjoyed by millions of Americans.
But this report is supposed to be about
violence and not recreation.

What I am talking about is the fact
that guns save lives and prevent inju-
ries, crime and violence in our country
every day. This report completely ig-
nores the fact that guns are used for
self-defense at least as often and statis-
tics will suggest substantially more
than they are used in violent acts with
a criminal purpose in mind.

Our Founding Fathers knew that
firearms secured liberty. Millions of
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Americans since their time have under-
stood that concept. Today, perhaps half
of America’s households own guns. We
take our gun ownership for granted,
just as we take for granted that our
Government would never force us to
give up our means of self-defense.

Now comes this report. Not only does
it list a variety of schemes for regulat-
ing firearms, but it even gives strate-
gies for reshaping the way people think
about firearms in America. Those
strategies include building a scientific
basis for justifying gun control and ex-
ploiting human psychology to build an-
tagonism toward guns. While we are
dealing with education, there is noth-
ing wrong with what this bill is at-
tempting to do. It sets simply param-
eters of ownership in this case in light
of juveniles and in all acts of the juve-
niles of America over time we said cer-
tain things were appropriate and cer-
tain things were not appropriate.

But what is interesting is that this
administration is saying and this re-
port clearly says that with the rest of
America we need to talk about a para-
digm shift to move the debate on guns
away from philosophy and into a dis-
cussion of accident statistics.

In other words, Mr. President, this
report urges the administration to for-
get that liberty is at stake and that
there is another side to the gun debate
and to this debate except violence.

This report does not suggest any re-
search into the defense or the defensive
use of firearms. It does not suggest
methods for promoting gun ownership
for purposes of marksmanship and re-
sponsible actions.

Instead, it portrays the gun as a men-
ace to society. In the section entitled
“Description Of The Problem,"” it re-
fers to a ‘“‘flood of guns,” and an ‘‘epi-
demic of gun violence.”” And it suggests
that the Federal Government ought to
take such appropriate action to curb
firearm injuries that it took with high-
way safety.

All of sudden it becomes this man-
ageable thing out there, that if you
simply write the right Federal laws it
is as easy to manage as highway safe-

ty.

yAslde from the constitutional prob-
lems that this argument obviously
has—and they have obviously ignored
it—there are the problems I just men-
tioned: Unlike motor vehicles, firearms
actually play a role in preventing inju-
ries and death, if properly used. There
is also the problem that virtually all
motor vehicle injuries are as a result of
an accident—while only a tiny fraction
of gun injuries are accidental.

But let me get in to the specifics of
the report.

The report’s recommendations in-
clude excise taxes on guns and ammu-
nition—that has already been debated
on the floor; it has been talked about,
at least—licensing, registration, bans
on manufacturing, and reducing the
number of licensed firearms dealers.
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Let me read a few excerpts from this
report.

By the way, this is a report that was
kept under lock and key. The press
could not get their hands on it until
just recently. Other individuals who
tried to acquire it were told that it was
not available. We finally demanded its
presence in our office and it was
brought to us.

Let me quote from the report.

To complement the above measures, effec-
tive firearm control should consider limiting
production of certain new firearms and am-
munition, especially the most dangerous
weapons. In addition to bans on new produc-
tion of assault weapons (as in Senator Fein-
steln’s amendment to the Crime Bill), con-
sideration should be given to placing higher
taxes on handguns, which remain the weapon
of choice among criminals, accounting for
approximately 80% of all firearms homicides.

It is also possible that Increased excise
taxes on handguns and particularly dan-
gerous ammunition would help offset the
cost of providing medical care to gunshot
victims and support state regulatory and en-
forcement efforts to prevent firearms inju-
ries. If additional taxes are going to be im-
posed, consideration should be given to set-
ting them at a cost per gun or bullet, rather
than a percentage of manufacturers' prices,
because cheap guns and expensive guns can
do equal damage.

By themselves, restrictions on new manu-
facture and sales of various firearms will not
reduce our huge existing arsenal of firearms,
or keep those firearms away from criminals
and those who may cause harm. State or
local amnesty or buy-back programs may
help reduce the arsenal as suggested by the
recent experience with the Toys R Us swap
program, as would elimination of the govern-
ment practice of selling to civilians the fire-
arms that are seized in crimes. New require-
ments that firearms purchasers be licensed
and/or be mandated to register their fire-
arms, combined with stricter enforcement of
laws prohibiting sale of firearms to certain
groups of people, could significantly reduce
access to guns by those who should not have
them. Increasing dealer liability for neg-
ligent sales would also help.

But that is not all. The working
group has a lot more recommendations:

In addition to, or as an alternative to, a li-
censing scheme (where firearms purchasers
might have to pass a gun safety test and a
background check to receive a permit to buy
any firearm or ammunition), the federal gov-
ernment should consider creating a class of
“*restricted weapons.” This list would in-
clude all handguns and semi-automatic long
guns that are not otherwise outlawed and
could be purchased or carried only by per-
sons holding valld registration certificates.
These restricted weapon certificates could be
issued by the local police or licensing au-
thorities only after applicants had passed a
background check for felonies, violent mis-
demeanors, mental {llness, etc.; dem-
onstrated a satisfactory knowledge of the
safe and responsible use of firearms,; accept-
ed liability for injuries resulting from the
negligent use or storage of these weapons,
and showed that the firearm would be used
only for specified legitimate purposes. Re-
stricted weapons could be possessed only In
one’s home, one’s place of business, on the
premises of a target range (depending on the
terms of the registration certificate), or
while being transported to or from any of the
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above. Possession of an unregistered, re-
stricted firearm or unlawful public carrying
of a restricted firearm would be a punishable
federal offense. Developing this class of re-
stricted firearms would thus divide firearms
into three groups: banned, restricted, and
unrestricted (i.e. long guns which are not
seml-automatic),

Tighter restrictions on retail firearm sales
must be supplemented by efforts to block the
two streams by which criminals most often
obtain their firearms—the illegal black mar-
ket and theft. Such a regulatory scheme
might look as follows: The federal govern-
ment would regulate secondary transfers of
all firearms to prevent their dellvery to
those prohibited by law to have weapons. To
transfer a firearm, an unlicensed person
would be required, along with the transferee,
either to go to the premises of a licensed
dealer and document the transfer in the deal-
er's records, or to malil a transfer application
to the local police (including the name and
residence of both the transferor and trans-
feree). The transferee would be required to
certify that he is not a prohibited purchaser
(as he must now do in order to buy a firearm
from a licensed dealer), and, in the case of a
handgun, to walit five days for a background
check. To control theft from licensed deal-
ers, the federal law would require dealers to
store their firearms securely. The regimen
would Involve stricter penalties for gun
theft, as well.

To ensure dealer compliance, we suggest
reducing the number of licensed firearm
dealers (currently numbering almost 250,000)
by implementing higher fees such as the Bu-
reau of Alcohol, Tobacco, and Firearms has
recommended (the Brady law mandates fees
of $200 for a three year license, and the ATF
is considering fees as high as $600 per year)
and tighter application standards beyond
what has been accomplished by the Brady
law.

Also the federal government, as well as the
states, should redouble efforts to monitor
and regulate licensed dealers. Furthermore,
we could consider adopting on a national
basis the Virginia law prohibiting licensed
dealers from selling more than one firearm
per month to any single individual. The
Brady law requires that dealers notify state
or local law enforcement authorities of mul-
tiple sales of two or more pistols or revolvers
in any five day period to an unlicensed per-
son.

These schemes are offered in the
name of making it harder for the
wrong people to get guns. But Mr.
President, there is nothing in any of
these schemes that limits their effect
to the wrong people. On the contrary,
each and every one of these ideas would
restrict the ability of the right people,
or the law-abiding people, to obtain
firearms for legitimate purposes—in-
cluding the prevention of crime, injury
or death.

In this country, we don't restrict the
freedoms of everybody in order to pre-
vent the crimes of a few. For instance,
we do not require reporters to submit
their writings to a Government board
for approval before publication to pre-
vent false reporting. That is called first
amendment rights. We respect due
process for everyone, even though some
criminals may benefit from it. We do
not require people to get Government
clearance before they join associations,
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even though some associations might
be formed for criminal purposes.

Those are basic freedoms protected
by the Constitution, just as the right
to bear arms.

The report does not stop there, Mr.
President. It also suggests ‘‘reducing
the lethality of firearms."

3. Reduce the lethality of firearms. The
manufacture and importation of firearms
that are inherently unsafe and excessively
lethal continues in the United States. Fed-
eral law requires imported weapons to ad-
here to design and safety standards; how-
ever, current federal policies do not impose
the same design and safety standards on do-
mestically manufactured weapons and am-
munition. Many handguns now manufac-
tured in the United States for civilian use
would fail these tests.

The recent approval of the Feinstein
amendment to the Senate's Crime Bill,
which would prohibit the new manufacture
and sale of 19 specified assault weapon mod-
els and any copycat versions, together with
the existing ban on production of certain
armor-piercing ammunition, demonstrates a
willingness to ban extremely dangerous fire-
arms and ammunition. Both efforts have
substantial public support. We should con-
sider the further steps of adopting specific
performance standards that would prohibit
manufacture of firearms capable of firing
more than a certaln number of rounds or a
certain number of bullets per second as well
as ammunition that, under specified firing
conditions, pierces armor, expands more
than a certain percentage upon impact, or
ignites upon contact.

Additionally, the federal government
should require domestically-manufactured
firearms to incorporate the same safety fea-
tures as imported firearms; We should en-
courage or mandate the use of trigger locks,
limit magazine sizes, and continue to fund
research into “*Smart Gun' technologies ca-
pable of rendering firearms unusable except
by their owners.

Again, the basic problem with this
entire concept is that it would miss the
people who are the problem, and re-
strict the freedoms of the people who
do not cause criminal violence.

The report also suggests building a
scientific basis for justifying gun con-
trol:

4. Support research to develop a sound scl-
entific basis for preventing firearm injuries:

(a) Undertake research through the CDC
and NIJ to better understand the risks and
benefits of firearm ownership, the patterns
of acquisition, ownership and use, and the
causes of firearm injuries.

(b) Establish a National Firearm Injury
Reporting System at CDC.

Mr. President, it is significant that
the recommendations focus this so-
called scientific effort on the Centers
for Disease Control. That organization
has been criticized by medical profes-
sionals for its political bias, including
its stated political objective of making
the private ownership of guns not only
illegal, but socially unacceptable. Be-
fore the Government spends a dime, we
can predict exactly what conclusions
CDC will reach on any research involv-
ing gun violence.

Let us talk about the most cynical
and disturbing section of this report:
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recommendations on reframing the
public debate on firearms.

5. Reframe the public debate on firearms.

(a) Change the stage from politics and phi-
losophy to science: We need to reframe the
public discussion about firearms Iinjuries,
from a political or philosophical debate on
‘‘gun control” as an all-or-none binary inter-
vention to a discussion based on scientif-
ically documented risks and benefits of fire-
arm access and rigorously evaluated policy
options. This 1s a paradigm shift.

It would indeed by a paradigm shift,
Mr. President—to get Americans to put
liberty in second place, behind safety
and the convenience of the Federal
Government.

One thing this report neglects to
mention is that the right to bear arms
is not some abstract notion of the
Founding Fathers. It is based on
human experience in combating tyr-
anny. An armed citizen has the power
to resist threats from other citizens or
the Government.

It is no surprise that the Federal
Government is uneasy even about guns
in the hands of law-abiding citizens.
That is exactly what the Founding Fa-
thers wanted: a very real check on the
power of the Government over the peo-
ple.

There are some people—even some in
the Senate—who refer to the right to
keep and bear arms as an anachronism.
They do not think we could possibly
see Government tyranny today.

Those people are turning their backs
on the lessons of history—not just the
history of this country, but the history
of the world.

Generation after generation, country
after country, governments have com-
mitted atrocities against their people—
atrocities that could only be commit-
ted after the people were disarmed by
gun control laws.

I do not suggest that all those who
support gun control condone genocide
or tyranny. However, after consider-
able study and reflection, I must sug-
gest that history shows gun control
creates an opportunity for oppression
that does not exist with an armed pub-
lic.

That is why this recommendation is
so disturbing. To put aside all philo-
sophical and political considerations
would be to ignore the lessons written
in blood throughout human history.
Those are lessons we should never for-
get.

Let me move on to the next rec-
ommendation.

(b) Place specific changes in the context of
multiple interventions: We need to let people
know that progress in preventing firearms
injuries will come just as the great progress
we made In reducing motor vehicle deaths
came not by banning cars, but from building
safer cars, safer roads, getting drunk drivers
off the roads, and enforcing licensing re-
guirements. No one measure Is the answer.
The Brady law is one small step forward. It
is not ‘‘either ... or" it is “this and this
and this . . .”

Can it be more clear, Mr. President?
This is exactly what we are seeing
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today from the administration and its
antiliberty friends in Congress. It is
not a single bill, but a thousand vari-
ations of the same theme of making
guns, not people, responsible for crimi-
nal violence.

The next recommendation has my
vote for the most cynical, coldly-cal-
culated and manipulative recommenda-
tion in this entire report:

(c) Focus on children: Nobody will oppose
programs to prevent children from shooting
children. Need to focus on reducing access by
children to firearms.

How well President Clinton's advisers
know the American public.

They certainly are correct: If you
frighten people into thinking their
children are threatened, they will do as
you want. They might even accept re-
strictions on their own personal free-
dom, if they can be convinced it will
protect their children.

Well, that explains the administra-
tion’s constant drumbeat about guns in
schools. Whether or not the statistics
are true, we can be sure there is an
agenda behind it.

Senator KoHL and I produced an
amendment to the crime bill to limit
juvenile ownership and possession of
guns.

Finally, Mr. President, we come to
the last, and perhaps the most disturb-
ing, of the firearms-related rec-
ommendations:

(d) Stress the Importance of changing be-
havior and the social environment as addi-
tional ways to prevent firearm violence: We
need to rebuild the social capital and address
poverty, diserimination, lack of jobs, lack of
education, lack of hope, and drugs and alco-
hol abuse, We have learned a lot of lessons
about how to change behaviors as well as fo-
cusing on the firearms themselves. You can’t
take guns away from men who are fright-
ened, from women who are scared, or from
communities which are scared without giv-
ing them reassurance and a sense of security.

For me, this puts in perspective the
President's interest in 100,000 new po-
lice on the streets of America. Maybe
that is the kind of reassurance and
sense of security that this administra-

‘tion thinks will create the right cli-
mate for taking guns away from law-
abiding citizens.

The reason I bring this to the atten-
tion of the Senate today and in context
of the debate of violence in the class-
rooms of America—which in part can
be because of a lack of discipline or
control that somehow our courts and
this Congress has wrestled away from
local school boards and State officials
in being able to control deviant stu-
dents, as they attempt to establish an
educational environment—is we are
going to debate the crime bill in a few
days. Hopefully, we will see a con-
ference before us. In that context, I
hope that we can make sense of bring-
ing about some good criminal law for
this country.

We passed a Brady bill recently. We
said that was it, or at least some of the
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gun control advocates said, that was it.
The report says ‘‘No measure is the an-
swer. The Brady bill is a small step.”
And then it said—and this is the re-
port— ‘We want this and this and
more’’ in an absolute form of attempt-
ing to establish a new mindset for con-
trol. It says, ““A focus on children.”

Believe it or not, they want to use
children, to educate children, if you
will, to manipulate the mind.

I do not often come to the floor and
talk about these kinds of things, but
this report by this administration has
it in print. And when they found out
what their people had said was con-
troversial, they tried to hide it.

So let me say, in conclusion, Mr.
President, after I wrestled this report
out of the hands of this task force, I
now have it available in my office. I
think it is interesting reading for Sen-
ators and other people who are inter-
ested in public policy, but, most impor-
tantly, interested in trying to bring
about good law that controls criminals,
that creates the kind of environment
that the Senator from Washington is
trying to create, that allows discipline
in our society, instead of somehow
using the argument that we are out of
control and in that environment need
to take away certain rights from indi-
viduals that are now current and con-
stitutional.

Those are important debates. What
the Senator from Washington does is
constitutional. What the Senator from
California did was constitutional.

But let me suggest that the report of
this administration skirts on the edge
of ignoring our rights and our Con-
stitution.

AMENDMENT NO. 2425
(Purpose: To provide local school officials
control over violence in classrooms and on
school property, and for other purposes)

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port the Jeffords amendment.

The bill clerk read as follows:

The Senator from Vermont [Mr. JEFFORDS]
proposes an amendment numbered 2425.

Mr. JEFFORDS. Mr. President, I ask,

unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of title IV, insert the following:
SEC. .LOCAL CONTROL OVER VIOLENCE.

(a) AMENDMENTS.—

(1) IN GENERAL.—In paragraph (3) of section
615(e) of the Individuals with Disabilities
Education Act (20 U.S.C. 1415(e)(3)) is amend-
ed—

(A) by striking ‘During’ and inserting ‘(A)
Except as provided in paragraph (B), during’;
and

(B) by adding at the end the following new
subparagraph:

“(B)(1) Except as provided in clause (iil), if
the proceedings conducted pursuant to this
section involve a child with a disability who
is determined to have brought a weapon to
school under the jurisdiction of such agency,
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then the child may be placed In an interim
alternative educational setting for not more
than 90 days, consistent with State law.

‘(1) The interim alternative educational
setting described in clause (i) shall be de-
clded by the individuals described in section
602(a)(20).

“(111) If a parent or guardian of a child de-
scribed In clause (1) requests a dué process
hearing pursuant to paragraph (2) of sub-
section (b), then the child shall remain in
the alternative educational setting described
in such clause during the pendency of any
proceedings conducted pursuant to this sec-
tion, unless the parents and the local edu-
cational agency agree otherwise.".

(2) EFFECTIVE DATE.—Paragraph (1) and the
amendments made by paragraph (1) shall be
effective during the period beginning on the
date of enactment of this Act and ending on
the date of enactment of an Act (enacted
after the date of the enactment of this Act)
that reauthorizes the Individuals with Dis-
abllities Education Act.

(b) CONSTRUCTION.—Nothing in title XVII
of the Elementary and Secondary Education
Act of 1965 (relating to Gun-Free Schools)
shall be construed to supersede the Individ-
uals with Disabilities Education Act or to
prevent a local educational agency that has
expelled a student from such student's regu-
lar school setting from providing edu-
cational services to such student in an alter-
native setting, as provided by State law, pol-
icy, or otherwise determined by such local
educational agency.

Mr. JEFFORDS. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. KENNEDY. Mr. President, as I
understand it, now there is a time allo-
cation.

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator from Ver-
mont has 30 minutes, the Senator from
Washington has 45 minutes on the
amendment—excuse me, the Senator
from Vermont has 45 minutes and the
Senator from Washington has 30 min-
utes.

Mr. KENNEDY. As I understand it,
there will be a debate on both of those
amendments,

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. KENNEDY. At conclusion of that
time there will be back-to-back votes,
the first vote on the amendment of the
Senator from Washington and the sec-
ond vote on the amendment of the Sen-
ators from Vermont and Iowa.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, I
yield 10 minutes to the Senator from
Towa. I will be happy to yield more as
time goes by.

The PRESIDING OFFICER. Mr. HAR-
KIN is recognized for 10 minutes.

Mr. HARKIN. Mr. President, let me
see if I can, for the benefit of Senators
who are here and those who may be in
their offices, try to lay out the sce-
nario that we have here.

We have two amendments pending, a
Gorton amendment and a Jeffords
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amendment. The first vote will be on
Gorton, then a second vote on Jeffords.

What are the differences here? First
of all, if I did not know the Senator
from Washington better—and I know
him well and he is a good man—I would
say this amendment is a mean-spirited
amendment. But I know the Senator
better than that. I know he is genu-
inely concerned about violence in
schools, as I am, and as we all are.

I also know the Senator from Wash-
ington would not in any way want to
take away rights held by the most dis-
criminated against and disadvantaged
in our soclety—children with disabil-
ities. No, I do not think the Senator
from Washington would want to tell
the most disadvantaged members of
our society, children with disabilities,
“I am sorry, you have no due process
rights.”

What is the issue here? The issue is
whether or not the careful balance that
has been struck in the Individuals with
Disabilities Education Act, providing
due process rights to children with dis-
abilities and their parents and the in-
terests of the schools—whether that
careful balance will be ripped apart—
that is the essence, basically, of at
least one part of the amendment of-
fered by the Senator from Washington.

Really, the Senator from Washington
has two parts to his amendment. The
first part is dealing with children with
disabilities who bring weapons to
school. When we passed the Gun-Free
Schools Act, the amendment offered by
Senator DORGAN and Senator FEINSTEIN
was added as a part of the bill. It cov-
ers, basically, children who bring weap-
ons to schools. But it leaves out chil-
dren with disabilities.

The Senator from Washington brings
children with disabilities under that
Gun-Free Schools Act and says no mat-
ter what, disabled or not, if you bring
a weapon to school then you can be re-
moved from your current education
placement and placed in an alternative
placement for 90 days. To that extent,
I have no problem with the amend-
ment. Weapons are well defined. You
know if a kid has a gun. To that extent
we support it and that is what the Jef-
fords amendment does. The Jeffords
amendment encompasses children with
disabilities under the Gun-Free Schools
Act.

So what is the difference between
Jeffords and Gorton? It is the second
part of Gorton that I believe is so
harmful to children with disabilities.
Here is what it says. In his amendment
my colleague talks about a weapon.
Then he says, “‘or a child with a dis-
ability who has demonstrated life-
threatening behavior in the classroom
or on school premises.”

It is the inclusion of the phrase ‘“‘life-
threatening behavior' that rips apart
the Individuals With Disabilities Edu-
cation Act, and the due process rights
of our children and their parents. Be-
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cause what happens, then, is if this
child demonstrates life-threatening be-
havior, they can be kicked out of
school for up to 90 days. And then, if
the parent of the child decides to con-
test that in a due process hearing and
decides to go to court, why, then the
child will be kept out of that school
until the whole process is finished.
That could be a year. We know how
long it takes, sometimes, for court
cases to be heard.

The Senator then tries to define life-
threatening behavior. This is what
galls me more than anything else. The
Senator defines life-threatening behav-
ior as “‘an injury involving a substan-
tial risk of death, loss, or substantial
impairment of the function of a bodily
member, organ, or mental faculty that
is likely to be permanent, or an obvi-
ous disfigurement that is likely to be
permanent.’’

Where did this definition come from?
This came from the sentencing guide-
lines for convicted criminals. We are
not talking about convicted criminals
here. We are talking about the most
discriminated against members of our
society, children with disabilities. And
we are going to say: Life-threatening
behavior?

Life-threatening function? It says
here, ‘‘a substantial impairment of the
function of a bodily member."”” What
about a kid who has epilepsy and has
an epileptic fit and falls over and hits
his head? That is life threatening.

Or “mental faculty that is likely to
be permanent.’’ What about an autistic
kid who sometimes beats his head
against a wall? That could be life
threatening or could be threatening to
permanently damage that kid's mental
faculty. It has nothing to do with
whether that kid is a criminal or not.
It has something to do with whether
that kid is disabled or not. So we are
not talking about convicted criminals.
We are talking about the most dis-
advantaged members of our society.

Then the Senator sunsets it and says
we will sunset this provision until we
reauthorize the Individuals With Dis-
abilities Education Act.

We have settled law in this area. We
have a Supreme Court case, which I
will talk about momentarily. It is
working well. What the Senator from
Washington would do with this amend-
ment is stir the pot until we are able to
report out a reauthorization of the In-
dividuals With Disabilities Education
Act, which my subcommittee on dis-
ability policy will report out sometime
next year. But what this would do
would be to open the doors for school
districts to be able to define life-
threatening behavior so as to throw
children out of school because they are
disabled.

You might say, schools would not do
that, would they? Mr. President, that
is exactly why we passed the Education
of the Handicapped Act; why we super-
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seded that with the Individuals with
Disabilities Education Act. History is
replete with kids with disabilities
being shunted aside and thrown out of
our schools and not educated simply
because they acted a little bit dif-
ferent, or because they had a disabil-
ity.

Again, in Jowa we have Mike
McTaggart, the principal at West Mid-
dle School in Sioux City. He put it this
way. He said, *‘I have no problems with
the education guidelines.” Mr. Presi-
dent, I ask the Senator from Washing-
ton to listen to this. Before Mr.
McTaggart became principal of the
school in Sioux City, their school had
692 suspensions; 220 of those were dis-
abled. But Mr. McTaggart took over
the school. He instituted policies of
guidelines for the teachers reaching
out to the parents to bring the parents
in to talk with them, setting up indi-
vidual education programs for the stu-
dents. And what happened after he
took over? The next year they had 122
suspensions; zero were disabled kids.
From 220 in 1 year to zero the next
year. That is because we had a prin-
cipal who understood what it meant to
have these guidelines in practice for
disabled children. This is what the
amendment offered by the Senator
from Washington would rip apart.

Again, I repeat, the Jeffords amend-
ment—to the extent the Senator from
Washington wants to reach to those
children who bring weapons and guns
to schools, I have no objection to that.
He is right on target.

But to the extent that the Senator
from Washington wants to say that any
child with a disability who exhibits a
life-threatening activity can be thrown
out of school, Mr. President, that is
blatantly wrong. It is wrong, and we
cannot allow that to happen.

Everyone cares about making our
schools safe. No one cares more about
having safe schools than parents with
disabled children, because it is their
kids that are usually the most vulner-
able, the most picked on, the ones most
threatened in our schools. Parents with
kids who are disabled care very much
about safe schools.

Mr. President, we are all concerned
about the school officials, to ensure
they have a safe environment condu-
cive for learning, especially for kids
with disabilities.

The amendment offered by the Sen-
ator from Washington is opposed by
many key education groups: The Na-
tional PTA; the National Education
Association; the National Association
of State Boards of Education; the
Council of Chief State School Officers;
the National Association of State Di-
rectors of Special Education; the Coun-
cil for Exceptional Children; the Coun-
cils of Administrators of Special Edu-
cation; the Consortium of Citizens with
Disabilities; and the National Parent
Network all oppose the Gorton amend-
ment.



July 28, 1994

This amendment, as I said, tears
apart the fabric of IDEA. Earlier in the
day, I said to the Senator from Wash-
ington and to others that I have
chaired the Disability Policy Sub-
committee with great pride since 1987.
Not once have I brought a bill dealing
with disability issues to the floor of
the Senate to have it amended. I do not
do that, because I believe disability is-
sues are so important that they should
not be subjected to partisan wrangling
or to inflammatory speeches or anec-
dotal types of stories that may inflame
passions.

Since 1987—and I say this with great
pride—we have worked together with
Members from the opposite side of the
aisle, with Senator DURENBERGER, who
has been my ranking member since
then. We have brought in disability
groups. We have brought in school offi-
cials. We work these things out before
so we have a consensus agreement and
we have support, so when we bring a
bill out here on disabilities issues, as I
said, we never had an amendment.

I do not intend to have one on IDEA
because we intend to work it out and
we will cover these issues. But let us do
it next year when we reauthorize the
Individuals with Disabilities Education
Act. Let us not do it on this bill. So we
should reach a consensus.

Lastly, the Gorton amendment ig-
nores a Supreme Court ruling, a 7-2
ruling, in 1988. It was a very conserv-
ative Supreme Court. The only two dis-
senting Justices objected on mootness
grounds, not on the essence of the case.
The case is Honig versus Doe, right on
point with the issue I am talking
about. It had to do with a school dis-
trict that threw some kids out because
they were acting up because they were
disabled. I have to say this because, if
you listen to the Senator from Wash-
ington, you would think that these
schools and the teachers and super-
intendents have nothing available to
them if kids act up and act in a threat-
ening manner,

Let me read what the Supreme Court
said in that 7-2 decision:

The ‘‘stay-put” provision “does not leave
educators hamstrung.”” The Department of
Education has observed that, ‘‘while the
child's placement may not be changed. . .
this does not preclude the agency from using
its normal procedures for dealing with chil-
dren who are endangering themselves or oth-
ers.” Such procedures may include the use of
study carrels, timeouts, detention or the re-
striction of privileges. More drastically,
where a student poses an immediate threat
to the safety of others, officials may tempo-
rarily suspend him or her for up to 10 school
days.

So already if a child with a disability
acts up, the school can suspend them
for up to 10 days:

This authority, which respondent in no
way disputes, not only ensures school admin-
istrators can protect the safety of others by
promptly removing the most dangerous of
students, it also provides a ‘‘cooling down"

period during which officials can initiate
IEP review.
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That is, the Individual Education
Program review:

* * * o cooling down period * * * and seek
to persuade the child's parents to agree to an
interim placement. And in those cases in
which the parents of a truly dangerous child
adamantly refuse to permit any change in
placement, the 10-day respite gives school of-
ficials an opportunity to invoke the aid of
the courts which—

And I have to add this emphati-
cally—
which empowers courts to grant any appro-
priate rellef,

So the school can do all of these
things. Basically what the Gorton
amendment does is it overturns a 7-2
Supreme Court decision in 1988, as I
said, by a very conservative Reagan
Supreme Court.

In closing, Mr. President, let us not
disturb this balance. For every story
that the Senator from Washington can
tell or any other Senator can tell about
a disruptive student in a school and the
problems that causes, I can tell a story
about a child with a disability who
acted up because the school did not
provide that child with an individual

education program.

I have case after case after case, hun-
dreds, thousands of cases where kids
with disabilities, because the school
did not want to deal with them, were
kicked out without any due process of
law.

What the Individuals With Disabil-
ities Education Act does is it provides
that balance, that carefully crafted
balance to give the schools the author-
ity—up to 10 days, separate classrooms,
study carrels, detention and, if need be,
to go to court to get any relief nec-
essary, at the same time to provide
that the parents can keep their child in
that school studying during that period
of time.

I would hate to see that careful bal-
ance disrupted by some stories of vio-
lence in schools. We are all opposed to
that. We all want to stop the violence
in our schools, but, please, in doing so,
I plead with my fellow Senators, do not
take it out on the most discriminated
against of our kids, our disabled chil-
dren. Do not do that. We fought too
long and too hard to get them their
rightful place in the Sun in our coun-
try. Do not knock them down again.

Mr. BURNS addressed the Chair.

Mr. GORTON. I yield 5 minutes to
the distinguished Senator from Mon-

tana.

The PRESIDING OFFICER (Mr.
AxKAKA). The Senator from Montana is
recognized.

Mr. BURNS. Mr. President, I do not
think there is anybody in this entire
United States who understands this
subject better than the Senator from
Iowa, nor has been a better champion
of that. I value his counsel, but I also
rise today as a supporter of the amend-
ment.

When the Senator speaks of balance,
I think we have to put it in the context
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of a learning environment. I have heard
from my schools in Montana that when
that balance is upset, we have to take
into consideration who else is in that
environment to learn—it is a learning
environment—and that takes that
away.

Teachers in our schools are often
threatened, even physically attacked
by students, and these violent students
often victimize other classmates as
well and, in doing so, they also put
themselves in jeopardy. Yet, in many
cases these violent students cannot be
removed from schools because of the
provisions of this act, and also there
are advocacy groups—God bless them
and we have to have them—that just
will not let it happen. I do not think it
was the intention of this bill's authors
to allow dangerous students to remain
in the classroom. In fact, I know it was
not. I know how thoroughly they craft-
ed this legislation and how they feel
about it. We have to take a look at the
learning environment. Yet, because of
this law, a small number of students
can jeopardize the learning process and
the safety of teachers and students.

This amendment allows school offi-
cials to take that student out of that
environment and put him or her in an
environment where it is safer not only
for the school but also for the student
him or herself. It has to be done. You
just cannot willy-nilly take the stu-
dent from the class.

This is a vast improvement of the
current situation, and I strongly sup-
port returning the decision to remove
dangerous students from the classroom
back to the local level. Our children
deserve the chance to learn and our
teachers deserve the chance to teach in
a safe environment.

Yes, we will reauthorize IDEA in the
next Congress, but this amendment is a
giant step in the correct direction until
we do.

I thank my colleague from Washing-
ton, Senator GORTON, for introducing
the amendment and I urge my col-
leagues to support it.

Mr. President, I yield back the re-
mainder of my time.

Mr. DURENBERGER addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DURENBERGER. Mr. President,
I yield myself 3 minutes from the time
allotted to the Senator from Vermont.

The PRESIDING OFFICER. The Sen-
ator has 26 minutes and 40 seconds.

The Senator is recognized for 3 min-
utes.

Mr. DURENBERGER. Mr. President,
I rise today in opposition to the
amendment by my friend from Wash-
ington, Senator GORTON, concerning
disciplining disabled children, and to
support the amendment offered by my
colleague from Vermont, Senator JEF-
FORDS.

The amendment by my colleague,
Senator GORTON, is well intentioned. I
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have known him as long as he has been
here on his two trips to this place and
I know a man of both experience and
conviction. But from my own experi-
ence, and particularly my experience
with the bill which is entitled the Indi-
viduals With Disabilities Education
Act, and some of the difficulties that
my colleague from Iowa has already
spoken to, that we have dealt with in
terms of issues of due process, I must
characterize his amendment as well in-
tentioned but as disregarding the due
process procedures which are set forth
in the Individuals With Disabilities
Education Act. It would permit arbi-
trary action by school officials regard-
ing the discipline of children with dis-
abilities, and that is the very thing
that IDEA is supposed to prevent.

IDEA establishes a process, a process
that allows a school district to unilat-
erally exclude children with disabil-
ities who exhibit dangerous and disrup-
tive behavior from the classroom for up
to 10 days. During that period of time,
school officials can meet with families
to determine how to deal with the stu-
dent’s situation. If a child is removed
for more than 10 days, parents can seek
a due process hearing and/or other ap-
propriate remedies.

While this process, Mr. President, is
probably not perfect—in fact, I am sure
it is not—it does balance the rights and
the interests of involved parties. We
are, all of us, concerned about violence
in our schools, but the Gorton amend-
ment is not the best way to respond to
this problem. It could inadvertently
prove harmful to those disabled stu-
dents whose behavior appears to be dis-
ruptive but does not in actuality pose a
serious threat to other persons.

I believe we should focus on those
students who truly pose a danger to
other students and teachers. For that
reason, I believe that the amendment
by my colleague, Senator JEFFORDS, fo-
cuses on those students and reasonably
addresses the problems of school vio-
lence. It builds on the Gun-Free
Schools Act of 1994, which is already
part of the Goals 2000 legislation. The
act provides that local education agen-
cies may not receive Federal education
funds unless they have a policy requir-
ing expulsion from school for at least a
year for students who bring guns to
school. The Jeffords amendment in-
cludes a sunset provision that becomes
effective when the IDEA reauthoriza-
tion is signed into law.

We need to find out, Mr. President,
whether violent behavior by students
with disabilities is a serious problem.
It is my hope that all of us—law-
makers, educators, parents, and stu-
dents—can sit down together next year
during the IDEA reauthorization to
find a way to resolve this issue. I know
my colleague from Washington will be
here. I know he will be involved at that
time in that issue, and I think his con-
tributions at that time will be much
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more valuable than the one he is sug-
gesting now. So I urge my colleagues
to oppose the Gorton amendment and
support the Jeffords amendment re-
garding discipline of children with dis-
abilities.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota yields the floor.
The Senator from Washington [Mr.
GORTON] is recognized.

Mr. GORTON. Mr, President, just a
brief remark while I await the arrival
of my colleague and cosponsor of this
amendment, Senator LIEBERMAN.

First, of course, this Senator is very
much in agreement with the steps that
are taken in the Jeffords amendment,
an amendment which was only offered
as a result of the pressure imposed by
the amendment proposed by this Sen-
ator and which, ironically, amends
IDEA just as precisely as does the Gor-
ton amendment. And if the additional
provisions of the Gorton amendment do
not provide due process, neither do the
provisions of the Jeffords amendment
to exactly the same degree.

The answer, of course, is that the
Jeffords amendment does provide due
process, as does the one proposed by
this Senator as well.

The difference between the two of us
is, first, a trust in the ability and
faithfulness of individual school au-
thorities to make determinations
about the learning environment of
their schools.

That we should be discussing in this
mostly empty body a national set of
rules which we impose on every school
in the land without the slightest
knowledge of what takes place in those
classrooms, overriding the judgments
of individual teachers and principals
and school board members, to this Sen-
ator answers the question all by itself.
Of course, we should not be doing so.
We can operate with the greatest of
good will, as is clearly the case with
the Senator from Iowa, and still make
mistakes, and those mistakes are made
every day by those who are violent in
school, those who bring weapons to
school, those who engage in life-threat-
ening behavior in school, driving out of

the schools very often sometimes
teachers, sometimes other peaceful
students.

That is the real world. And it is to
provide some degree of balance that
this amendment was introduced. Would
it reverse the wonderful work of the su-
perintendent in Iowa? Of course, it
would not. It would have given that su-
perintendent in Iowa a greater degree
of flexibility in solving his own prob-
lems than he has under the present
law.

Will this amendment mean that if
there is a court challenge, a student
can be kept out of school indefinitely?
Of course not. There is a 90-day limit
whether there is a court challenge or
not.
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Does this mean that these students
will get no education? Of course not. In
order to utilize the provisions in the
Gorton amendment, the school district
must provide an alternative education
atmosphere even for the disruptive and
violent disabled students.

Now, a few days ago we simply had in
our proposed amendment authority for
school districts to deal with Ilife-
threatening behavior. The very groups
that are now protesting against our
definition protested against that
phrase because they felt it was far too
broad, that it allowed too much au-
thority for individual school districts,
and so we came up with the narrowest
definition of life-threatening behavior
we could find, that in the criminal sen-
tencing guidelines, which is delib-
erately narrow so that people cannot
be sent to jail for this kind of activity
unless it truly is life-threatening.

So now for having come up with the
narrowest definition of life-threatening
behavior, in order to attempt to oblige
the other side, we are criticized for it.
But essentially, when it gets right
down to it, these opponents say that
school districts should not have the au-
thority to remove from a regular class-
room to a special classroom students
engaged in truly life-threatening ac-
tivities for a period of 90 days without
going to a Federal court to do so.

That is really what the difference is
for. If you do not trust your school au-
thority to be able to determine a life-
threatening behavior on the part of
students to themselves or most often
to the other students, and get those
students out of the classroom for 90
days, then you do not trust your school
administrators or teachers to do any-
thing. They should not be teaching or
administering schools.

A vote against my amendment says
that we cannot trust anyone in the
United States except ourselves, a Fed-
eral bureaucracy, and the U.S. district
court judges to suspend a student from
school for more than 10 days for life-
threatening behavior.

Mr. President, I just do not believe
that of our school authority. The peo-
ple who are on the front line want this
kind of authority. They deserve more
authority than this amendment gives
them. We may debate more authority
at some time next year. But they cer-
tainly deserve this now.

One final comment on the Supreme
Court decision, Honig versus Doe. Of
course, we are changing the result of
Honig versus Doe. It is not a constitu-
tional decision. It is a decision inter-
preting the Individuals With Disabil-
ities Education Act, interpreting it
quite correctly, interpreting it very
narrowly because that is what Con-
gress meant according to the Supreme
Court. But as in other Supreme Court
decisions on statutory interpretation,
if we change the statute, the Supreme
Court will change its decision. It was
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not saying it thought it was a good
idea. It is saying this is what Congress
passed, we suggest that Congress
change that law, and allow school dis-
trict authority a reasonable degree of
discretion in bringing peace and order
to their classrooms.

I note the presence on the floor of my
principal cosponsor, the Senator from
Connecticut. I will yield to him such of
my remaining time as he may need.

Mr. BENNETT. Mr. President, before
we hear from the Senator from Con-
necticut, will the Senator from Wash-
ington yield for a question?

Mr. GORTON. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Washington has 18 minutes
and 50 seconds.

Mr. GORTON. Yes. I yield.

Mr. BENNETT. Mr. President, I
would ask the Senator from Washing-
ton from his legal background if the
circumstance currently applying to
those students under the Individuals
With Disabilities Education Act con-
stitutes a different class under the
criminal statute for people under that
act than ordinary students who are not
under that act?

Mr. GORTON No. This is not a crimi-
nal statute, I say to my friend from
Utah. It establishes two very distinct
classes of students: The nondisabled
student who is subject to the full dis-
cipline of the school, and the disabled
student over whose discipline the
school district has very, very narrow
authority. As this Senator said earlier,
we are now getting the claim that the
very fact of violent activity or bringing
the gun to school is evidence of disabil-
ity so that the student cannot be dis-
ciplined.

Mr. BENNETT. The Senator in his
explanation has given me the under-
standing that I was seeking which is
that in effect two different classes of
students have been created, perhaps
not under a criminal act. But in admin-
istrative fact you have created a cir-
cumstance where disciplinary actions
for one class are not appropriate for
another class.

Mr. GORTON. Are not legal for an-
other class.

Mr. BENNETT. Not legal for another
class, and it seems to the Senator from
Utah that this creation of two separate
classes is very detrimental to any kind
of orderly control of a student cir-
cumstance.

I thank the Senator for his clarifica-

tion.

Mr. LIEBERMAN addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut [Mr.
LIEBERMAN].

PRIVILEGE OF THE FLOOR
Mr. LIEBERMAN. I thank the Chair.
I ask unanimous consent that
Charles Rothwell, who is a fellow in my
office, be allowed floor privileges for
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the duration of the debate on the
School Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JEFFORDS. Mr. President,
whose time is the Senator speaking on?

Mr. GORTON. Mine.

Mr. LIEBERMAN. It is my under-
standing that I was speaking on the
time under the control of the Senator
from Washington.

Mr. President, I am a cosponsor of
this amendment with the Senator from
Washington. I am a cosponsor because
I have received mail and calls from
principals and teachers in Connecticut
complaining about the current state of
the law.

Mr. President, let me just step back
and put this in context. If you ask the
American people today whether they
think this country is headed in the
wrong direction or the right direction,
almost 70 percent say the wrong direc-
tion. This has puzzled social com-
mentators and pollsters because the
economy is in recovery and the econ-
omy is supposed to determine so much
of the public’'s attitude.

But in my opinion, the major reason
the public sees America going in the
wrong direction is that they see a loss
of values in our country, a loss of
standards, and a loss of discipline.
There is a sense that too much of our
country is out of control, and that we
can no longer take for granted some of
the basic assumptions that we as
Americans used to make about what it
meant to live in this great and civ-
ilized society.

One of the basic assumptions that I
grew up with, that sadly is no longer
true in so many cases, is that a parent
can send a child to school and not
worry about the safety of the child on
the way to school or in school. The
facts here are startling. My colleagues
indicated them earlier.

Let me mention a few. A study by
the Centers for Disease Control and
Prevention through their epidemio-
logic surveillance systems tell us that
in 1990, 20 percent of all students re-
ported carrying a weapon to school at
least once in the last preceding 30 days.
That increased to 26 percent in 1991. In
1990, 31 percent of all male high school
students carried a weapon to school
during the preceding 30 days, and that
increased to 40 percent in 1991.

Mr. President, we have heard and
read and seen of too many cases of vio-
lence committed against students in
the schools, and too many cases of vio-
lence committed against teachers.

The other thing is I must be getting
old, although I do not think so. But
you know, we took for granted that
when you went to school you treated
the teacher with respect. As a matter
of fact, there was some fear of the
teacher and the principal. That was not
so long ago. Today, as I talked to
teachers, I find—not all, obviously—

18533

but all too many telling me that it is
impossible in the first instance to
maintain a basic level of order in the
classroom so that they can even have a
chance to teach the students what par-
ents send their schools to learn. Be-
yond that, the guns in the classroom,
violence, and acts of aggression com-
mitted against teachers are unthink-
able in our country generally.

So we have a problem of crime and
safety in our schools. It is a problem
that this Chamber has recognized, both
in one of titles of the bill before us, and
in fact in title V of this act, and in fact
in the anticrime bill which has just
emerged from conference this morning.

So I think as we approach the amend-
ment offered by the Senator from
Washington, which I am cosponsoring,
we have to acknowledge that there is a
problem. Let us go to what he and I are
trying to do, which is to create, not
even a level playing field, but a playing
field that at least makes it somewhat
more likely that teachers and school
administrators will be able to maintain
order in the schoolroom, to protect
their safety and the safety of other stu-
dents, let alone to create the basic pre-
conditions in which teaching and learn-
ing may occur.

I heard my colleague and friend from
Iowa speaking before. He has been a
great leader in the effort to obtain
equal rights and opportunities and pro-
tections for those who are disabled in
our society, and I respect him greatly
for that. It just seems to me that the
provisions of the IDEA, the Individuals
With Disabilities Education Act,
passed in 1975—almost 20 years ago—
have been used in a way that does not
recognize the reality that I have just
described in too many classrooms and
schools in America today and, in that
sense, the noble purposes of that act
are being misused.

Mr. President, let me read you part
of a letter I received from a teacher in
Connecticut, who describes the IDEA
as, “*The law that was passed by Con-
gress was indeed a good and needed
law, but it has been made into a dan-
gerous and ineffective law.”” He tells
the story about students who have
gone through a pupil planning and
placement team, the PPT, process, and
are then labeled ‘‘socially and emotion-
ally maladjusted’’, SEM students. Stu-
dents are usually brought before one of
these PPT processes because they act
out in one form or another. That is,
they break the rules of the school in
the classroom repeatedly. They are di-
agnosed as SEM and are given special
help by a sociologist or school psychol-
ogist, which is all appropriate, and
they may be put in special classes. This
teacher says, ‘“So far so good. The
problem develops when they continue
to break the rules. A different set of
standards are now applied,” just as the
Senator from Utah has suggested.
“Punishment for the same infraction
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for a special education student and a
mainstream student differ, with special
education students escaping with much
less of a punishment.”

Here is a basic problem—and, again, I
am reading from this teacher from
East Hartford, CT: *'The expectations
of behavior of a special education stu-
dent is lower. The rules are changed,
the punishments differ. How do we ever
expect this student to become socially
and emotionally adjusted to the norms
and rules of society when they are not
required to?"” the teacher asks. He
says, ‘I am not talking about matters
of style; 1 am referring to dangerous
activities which threaten the safety of
the entire school population. In East
Hartford,” this teacher goes on, ‘‘stu-
dents who carry knives to school are
expelled for 180 days. That is permitted
by State law. However, a special edu-
cation student’’—that is, one who has
been adjudged so under the socially and
emotionally maladjusted category, or
other categories—*“would only be given
a maximum 10-day suspension, without
extraordinary and cumbersome and ex-
pensive measures by the school sys-
tem.’’ He goes on to say, “We are send-
ing the wrong message to our kids, and
they know it."' He says, ‘“As a teacher,
I know that these students think, they
can't touch me. They act all over the
school as if they are immune to the
rules and norms of school and class-
room behavior. Indeed, why shouldn't
they? They are immune."

I do not present this as the final word
on the subject. I present it as the cry
from the heart of a teacher trying to be
a teacher, who feels that this well-in-
tended law is now being misused to the
detriment of the safety of the students
and teachers and administrators in the
school system, let alone the ability to
teach.

Mr. President, what the Senator from
Washington has done is just to give—
again, in fact, obviously the IDEA law
dictates to the local school system. We
are trying to free the local school sys-
tem from that Federal control and let
them discipline students a little more
like they would without any Federal
control, to hopefully reestablish some
sense of order and respect for teachers
and school administrators. In fact, we
do not create a totally level playing
field. In the case that the teacher from
Connecticut cited, a student with-a
knife is expelled for 180 days, but that
is not so for a student covered by the
IDEA program. Under this amendment,
that student, for 90 days, is put into a
special educational setting, and the
process goes from there.

Mr. President, the bone of contention
here—because I know the Senator from
Vermont and others agree there should
be an expulsion when a gun or weapon
is carried to school—is this whole ques-
tion of extending or removing the spe-
cial protections when a student has
committed a life-threatening act. This
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is a pretty tight definition of life-
threatening act. I know some of those
who oppose the amendment Senator
GORTON and I have sponsored feel it
would be misused and teachers and ad-
ministrators will pick on students who
are disruptive who should not be
picked on. But that switches the tradi-
tional burden here in a way that does
not make sense and, to me, is very dis-
ruptive. It suggests that we have to
begin with a distrust of the educators
and put the burden on them, as opposed
to giving them the benefit of the doubt
when dealing with disruptive students.

I believe from the bottom of my
heart that the typical teacher and ad-
ministrator is not going to misuse the
disciplinary powers they have against a
child who would come under these spe-
cial protections, because they know
the burden they face in court if they
do. Let us talk about the definition of
life-threatening behavior in this pro-
posal. Defined as “‘an injury involving
a substantial risk of death, loss, or sub-
stantial impairment of the function of
a bodily member, organ, or mental fac-
ulty that is likely to be permanent, or
an obvious disfigurement that is likely
to be permanent.” It is a tough defini-
tion, I understand. A student under the
IDEA program could, I have heard sto-
ries like this from teachers in Con-
necticut; and any student could, but we
are talking about the differing capac-
ities to punish a student—could grab a
teacher, push her up against the wall,
call her names, and not come under the
more level playing field of discipline
that this amendment would create, be-
cause that is not life-threatening be-
havior.

I understand the tremendous work
that the Senator from Iowa and others
have done in this area, and I under-
stand that the Individuals With Dis-
abilities Education Act is up for reau-
thorization in the next Congress. But it
seems to me that this is a matter of
real urgency. I hear it from teachers
and principals in Connecticut. I think
we ought to act here to give them the
authority they need, with the con-
fidence that they will use it with good
judgment, understanding that in this
amendment there is a sunset provision
that says that this amendment, if it
passes, shall be effective until the date
of enactment of the reauthorization . of
the Individuals With Disabilities Edu-
cation Act. In other words, there is a
sunset provision here. So it will receive
full consideration, or reconsideration,
by the committee and by this Chamber
during the reauthorization process of
the IDEA.

There is a crisis out there, and it is a
crisis of fundamental values, and I
think it calls for immediate action.

Mr. HARKIN. Will the Senator yield?

Mr. LIEBERMAN. I yield to my
friend from Iowa.

Mr. HARKIN. Mr. President, I thank
my friend from Connecticut for yield-
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ing. I know he has the interest of the
kids at heart. I know he is a well-
meaning individual, and I know that
the Senator from Connecticut would
not in any way want to again kick
down kids with disabilities any more
than they have been in our society.

I know we have problems of violence
in our schools. I know we hear from
teachers. I hear from them, too. But we
also hear from parents with children
with disabilities who are having all
kinds of problems getting schools to
adhere to the law.

I mentioned before the Senator ar-
rived on the floor of a principal at a
school in Iowa. The year before he be-
came superintendent they had 220 dis-
abled kids expelled from school. He
came and took over. The school insti-
tuted the individual education pro-
grams, got the teachers and the par-
ents together. The next year zero kids
were expelled who were disabled.

Again, a lot of administrators say it
is easier to get rid of them and get
them out of there.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Iowa. I appre-
ciate what he is saying.

Of course, as I said before, I respect
greatly his leadership and record in
this area. I say to him that this par-
ticular definition of life-threatening
behavior was chosen because it is a
tough definition: that is, it is demand-
ing. It creates a high standard so that
it will not send a message out mistak-
ably to teachers and school administra-
tors that simple disruptive behavior
can remove the special protections.

Disabled for this case is mostly talk-
ing about socially, emotionally mal-
adjusted kids received under IDEA.

Again, it leaves out a range of behav-
ior that most of us and most parents
who send their kids to school find hor-
rific. Again, I heard the stories from
the teachers, where students are picked
up and pressed against the wall and
students threatened.

This happens from kids in the IDEA
program and a lot of kids outside. We
are just saying if that happens, or
something worse, the teacher ought to
have the ability to discipline.

We are not evening out the playing
field totally. We are simply saying that
a student exhibiting this life-threaten-
ing behavior has to be placed in an al-
ternative education program for not
more than 90 days. That student will
still receive special treatment as com-
pared to the students not in this spe-
cial program.

Mr. President, I gather my time is
up. I thank the Chair.

I ask support for the amendment and
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized, 23
minutes remaining.

Mr. JEFFORDS. How much?

The PRESIDING OFFICER. Twenty-
three minutes are remaining.
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Mr. JEFFORDS. Mr. President, I
would like to try to simplify this mat-
ter as much as I can.

We have had a lot of discussion, min-
utes and hours of discussion, but I
think we should get down to the very
simple aspects of what we are talking
about here. I think my colleagues will
see the merit of voting for the Jeffords
amendment and against the Gorton
amendment.

The question is, do you make any
distinction for children with disabil-
ities? Under the Gorton amendment, if
there is a gun involved with bodily
harm, or a threat of bodily harm, you
are out. It is as simple as that. You are
out for a year, whether it is related to
the disability or unrelated to the dis-
ability. And that distinction is impor-
tant. There is no difference. You are
out for a year.

My amendment treats disabled chil-
dren differently from nondisabled chil-
dren. If the offense is related to the
gun, but unrelated to the disability,
you are out for a year, the same as the
Gorton amendment. On the other hand,
if it involves a gun and you are a dis-
abled child and it is related to your dis-
ability, you are out for 90 days during
which time they can determine as to
whether or not you will be in an appro-
priate educational situation to the ex-
tent under IDEA. Rather than 10 days,
it will be 90 days. During that period
they can determine what additional
remedies ought to be provided. That is
if a gun is involved.

Let me explain that kind of a situa-
tion to you and give some meaning to
it, Suppose a child is very mentally re-
tarded, of minimum IQ, and his friends
think it would be fun to play a trick.
They have a gun. It is unloaded. There
is not going to be any real threat or
harm. They say, ‘““Why don't we play a
trick on little Jane? She is a pain, and
she is really a miserable little child. So
why don't you take this and, just to
teach her, go up and point that gun at
her and see what she does?”
~ Well, under the Gorton amendment
that child is gone for a year out of
school. Under our amendment the child
would be under IDEA. The 90-day provi-
sion would apply rather than the 10-
day provision so that it can be deter-
mined if there was actually a threat.
What kind of action should we take
during that period of time?

That takes care of the gun situation,
and I would hope that my colleagues
would see the merit in giving flexibil-
ity and not interfering with the provi-
sions of IDEA for a child under those
circumstances. I do not believe any of
my colleagues would say under those
particular situations, that child ought
to be thrown out of school for a year.

Let us go to the case of a situation
involving the threat of bodily harm
and related to the disability. Under
those circumstances, the person would
be under IDEA’s 10-day provision, but I
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would point out that under the Su-
preme Court decision that has dealt
with these kind of problems, there is
much that can be done to ensure that
there is no bodily harm or threat of
bodily harm created where they can
take the actions necessary in order to
prevent a recurrence of that particular
incident. I will read to you a summary
of the Supreme Court decision in Honig
versus Doe, 1988:

The Supreme Court dealt with the issue in
Honig v. Doe, where it held that the statu-
tory provision was clear in its requirement
that the child *‘shall remain’ in the current
educational placement pending the comple-
tion of due process procedures. However, the
Court found that Congress did not leave
school administrators powerless to deal with
such violent students since the following
procedures were allowed: The use of tem-
porary suspensions for 10 days, interim
placements where parents and the school are
able to agree, and the authority for school
officials to file a suit for appropriate injunc-
tive rellef where an agreement cannot be
reached. The Supreme Court found that
IDEA balanced the rights of the child with a
disability to remain In school by denying a
school the unilateral power to expel such
children with the rights of the school to
maintain a safe learning environment. How-
ever, although these procedures allow for
control of violent children with disabilities,
it has been argued that they are cum-
bersome, hindering the ability of school offi-
cials to maintain a disciplined environment
conducive to learning.

However, there is a different issue
with respect to the rights of others as
to continuing their education, but it is
clear that under the Jeffords amend-
ment, and not under the Gorton
amendment, disabled children will be
not disrupted unless it is in the situa-
tions which I described, that is if it is
related to the gun. However, there is a
change. There are 90 days to evaluate
and take these things into consider-
ation rather than the 10 days. However,
if it is related to a disability and relat-
ed to bodily harm or threat, you are
under IDEA, with all of the protections
which I mentioned that the Supreme
Court of the United States had found
available.

So I want to say this. We have had a
lot of discussion on this issue. There is
a lot over emotion connected with it.
But there is nothing that will make
our disability community more anx-
ious, and more concerned, than to
know that these poor unfortunate chil-
dren with disabilities will be arbitrar-
ily, without hearing, and without any
attempt to protect themselves, be
thrown out of school under the Gorton
amendment.

So I would hope you will keep in
mind—I suppose you can vote for both
amendments if you want to, and under
the procedure you can. But if you have
compassion and understanding for peo-
ple who have children with disabilities
who would be concerned and worried
that their child may be placed in a po-
sition like I mentioned earlier, through
no fault of their own, but because of an
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impairment in their thinking or some
other problem, reject the Gorton
amendment which will throw them ar-
bitrarily out of school for a year.

So I hope, after looking at this, that
my colleagues realize that it has noth-
ing to do with the situation with a gun,
and unrelated to the disability. Under
those circumstances, the Gorton
amendment and the Jeffords amend-
ment are the same.

On the other hand, in those kinds of
circumstances where a disability of the
child is involved, should they not be
given some special consideration?

That is all we are asking in the Jef-
fords amendment. If you are compas-
sionate, and believe that children with
disabilities need a little extra care, a
little extra feeling, a little extra atten-
tion to the problem, then you ought to
vote for the Jeffords amendment to en-
sure that they get the protection that
is presently guaranteed them under the
law.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator from Vermont has 14 minutes re-
maining.

Mr. HARKIN. How much time does
the other side have remaining?

The PRESIDING OFFICER. The time
has expired on the other side.

Mr. JEFFORDS. I yield such time as
the Senator would desire.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. HARKIN. Mr. President, it is im-
possible to understand the detrimental
effect of the Gorton amendment on
children with disabilities without hav-
ing a better understanding of the con-
gressional intent in enacting IDEA and
the specific components of the legal
framework.

In 1975, when Congress passed the In-
dividuals With Disabilities Education
Act [IDEA] more than one-half of the
Nation's children with disabilities were
not receiving appropriate educational
services and one out of eight of these
children was excluded from the public
school system altogether. According to
a study conducted by the U.S. Depart-
ment of Education, 82 percent of emo-
tionally disturbed children were
unserved in 1974-75.

The history of the act makes it clear
that Congress was deeply concerned
that school officials were using dis-
ciplinary procedures to exclude and
deny appropriate education to children
with disabilities. Congress determined
that the best way to assure that its
mandate that every child with a dis-
ability receive a free appropriate pub-
lic education was carried out was to es-
tablish procedural protections for par-
ents to guard against unilateral school
district action.

The specific provisions of the act re-
quire the school districts to provide a
free appropriate public education for
each child with a disability, regqrdless
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of the nature or severity of the child’s
disability in conformity with the
child’s individualized education pro-
gram [IEP]. The IEP is a program ‘‘spe-
cially designed to meet the unique
needs’’ of the child with a disability.

Placement decisions must then be
made by individuals knowledgeable
about the child and the meaning of the
evaluation data.

In short, the whole thrust of the
IDEA is to make the placement fit the
unique needs of the child and to do so
through meaningful parent participa-
tion in partnership with educators.

Under IDEA parents are afforded a
number of procedural protections when
disagreements with school officials
arise. In the words of the U.S. Supreme
Court in Honig versus Doe these pro-
tections are ‘‘designed to ensure paren-
tal participation in decisions concern-
ing the education of their disabled chil-
dren and to provide administrative and
judicial review of any decisions with
which those parents disagree.”

Specifically, under the IDEA a parent
can challenge a decision by a school of-
ficial and request a due process hearing
before an independent hearing exam-
iner. The parents also have a right to
appeal this decision to the courts.

Pending the resolution of the ap-
peals, the child is entitled to stay-put
in his or her then current educational
placement unless the public agency and
the parents of the child agree other-
wise.

It is the stay-put provision that Sen-
ator GORTON is attempting to gut
through his amendment. This is the
provision that several school officials
tried to gut several years ago in the
Honig versus Doe case.

The issue in Honig versus Doe, con-
cerned the interpretation of the stay-
put provision. More specifically, the
issue in the case boiled down to wheth-
er there is a dangerous exception to the
stay-put provision

Senators CHAFEE, JEFFORDS, KEN-
NEDY, along with myself and other
Members of Congress, in a friend of the
court brief, urged the Court to con-
clude that there was no such exception.
As the brief pointed out, *‘The legisla-
tive history overwhelmingly illustrates
Congress’ desire to prohibit unilateral
school actions.”

Consistent with the urging of the
Congressional brief, the Court con-
cluded that Congress

* * * yery much meant to strip schools of
the unilateral authority they had tradition-
ally employed to exclude disabled students
from school . . . and directed that in the fu-
ture the removal of students with disabil-
ities could be accomplished only with the
permission of the parents or, as a last resort,
the courts.

The Court also concluded that Con-
gress took these actions because of
findings that school officials used dis-
ciplinary measures to exclude children
from the classroom.

Senator GORTON would lead you to
believe that school official’s hands are
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tied by IDEA; that they have no re-
course against dangerous children.

Mr. President, this is not true. Pe-
riod. Let me quote from the Supreme
Court decision: the stay put provision
‘‘does not leave educators hamstrung.”

The Department of Education has observed
that, ‘while the child's placement may not
be changed [during any complaint proceed-
ing], this does not preclude the agency from
using its normal procedures for dealing with
children who are endangering themselves or
others.” Comment following 34 CFR 300.513
(1987). Such procedures may include the use
of study carrels, time-outs, detentlon, or the
restriction of privileges. More drastically,
where a student poses an immediate threat
to the safety of others, officials may tempo-
rarily suspend him or her for up to 10 school
days. This authority, which respondent in no
way disputes, not only ensures that school
administrators can protect the safety of oth-
ers by promptly removing the most dan-
gerous of students, it also provides a ‘‘cool-
ing down' period during which officials can
initiate IEP review and seek to persuade the
child's parents to agree to an interim place-
ment. And in those cases in which the par-
ents of a truly dangerous child adamantly
refuse to permit any change in placement,
the 10-day respite gives school officials an
opportunity to invoke the aid of the courts
under 1415(e)(2), which empowers courts to
grant any appropriate relief,

As I explained previously in my re-
marks, Mike Mc¢Taggart, principal at
West Middle School in Sioux City, IA
put it this way, I have no problems
with the special education guidelines.
The Court decisions make sense to
me."" We heard from several adminis-
trators from the State of Washington.
One told us that in 10 years he never
had to go to court for an injunction.
The threat alone was sufficient with
even the most recalcitrant parents. He
went on to say that ‘‘the law does not
put us in an unreasonable situation but
does provide an important protection
for students with disabilities.”

The U.S. Department of Education
has explained the current policy re-
garding disciplining children with dis-
abilities in letters responding to indi-
vidual inquiries. Unfortunately, these
interpretations are not widely dissemi-
nated and therefore many educators
around the country are totally un-
aware of the options they actually
have.

Current policy regarding the dis-
ciplining of children with disabilities is
consistent with Honig versus Doe case.

In brief the policy is as follows:

First, a school district can unilater-
ally exclude children with disabilities
from the classroom for dangerous or
disruptive behavior, no question asked,
for up to 10 days. During this period,
the school district can use normal dis-
ciplinary procedures and meet with the
family to determine what alternative
strategies, including alternative place-
ments, might be more appropriate.

Second, if the removal is for more
than 10 days, it is considered a change
of placement.

Third, if parent and school officials
agree on the need to change the place-
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ment or the child’s IEP, the process
stops here and the modifications are
implemented.

Fourth, a parent that disagrees with
the school district's proposed actions
may file a complaint, seek a due proc-
ess hearing, and insist that the child
“stay put’’ in his or her current place-
ment pending the resolution of the ap-

als.

Fifth, at all times, school officials
can use ‘‘normal’’ disciplinary proce-
dures such as study carrels, timeouts,
or other restrictions if it is determined
that the child's behavior was not relat-
ed to his or her disability. If the child’s
behavior is related to the disability,
these procedures can be used if they
are consistent with his or her IEP.

Sixth, if the school district believes
that it would endanger other students
to return the child to his or her current
placement, the school district can go
to court and seek an order permitting
a change in placement.

In sum, the legal framework of IDEA
established by Congress with its focus
on providing meaningful parent par-
ticipation through the reliance on due
process protections was enacted to put
a stop to the shameful history of exclu-
sion, segregation, inadequate edu-
cation, and expulsion of children with
disabilities.

The Gorton amendment punches a
gaping hole in this legal framework.

The current legal framework care-
fully balances the rights of parents and
school officials in order to bring about
agreement between the parties. Parent/
educator partnership is the linchpin of
the law. The law encourages commu-
nication and dialogue, particularly in
the development of the IEP. However,
people don't always agree. When poten-
tial disagreements surface additional
tools are included to nudge the parents
and educators to keep talking. Parents
can assert that their child must stay
put pending appeals. The school dis-
trict can assert its authority to over-
ride this right and obtain a court order
to remove the child.

Thus, each party has a tool at their
disposal which they can use or threat-
en to use. In an overwhelming majority
of cases, the availability of these tools
forces both parties to come to an
agreement.

This amendment destroys that bal-
ance by taking away the parents' tool
and allows the school district to make
unilateral unchecked decisions. My
colleague from the State of Washing-
ton will tell you that his amendment is
very narrow because it only deals with
life-threatening behavior. This amend-
ment is not narrow. Under this amend-
ment all a school official has to do is
assert that any behavior is life-threat-
ening and the school official can uni-
laterally change a disabled child's
placement. Thus, the stay-put provi-
sion is effectively repealed by this
amendment.



July 28, 1994

By allowing unilateral placements,
there is a strong likelihood that in far
too many school districts around this
country we will return to the bad old
days of exclusion, isolation, segrega-
tion, and the denial of appropriate
services for children with disabilities.

What an irony that this should occur
the week disabled people around the
country are celebrating their independ-
ence day, for on July 26, 1990, President
Bush signed into law the ADA.

In sum, the Gorton amendment, by
effectively repealing the stay put pro-
vision upsets the careful balance be-
tween the rights of parents and school
officials.

The Gorton amendment is also bad
policy. It will result in an increase not
a decrease in violence in the schools.
Let me explain.

The fundamental point made in the
Chafee-Jeffords-Harkin friend of the
court brief in the Honig versus Doe
case was that we do not have to choose
between school chaos and denying ap-
propriate education to children with
disabilities to maintain decorum in the
schools. The brief stated:

Congress believed that the system could be
modified in a manner that would protect the
interests of all students and school personnel
by requiring the development of appropriate
programs, providing supportive or related
services, training of personnel, and tatloring
educational programs to the unique needs of
the individual child with a disability.

The brief went on to explain that al-
lowing a dangerousness exception to
the stay-put provision—as proposed by
the Gorton amendment—would:

* * * establish extremely bad public and
educational policy. School districts would
have no incentive to actually develop an ap-
propriate program to address the needs of a
disruptive student pending due process pro-
cedures * * * Compliance with the law en-
courages utilization of state of the art edu-
cational strategles,* * *,

Suspension for behavior related to a child's
disability puts the blame on the disabled
child instead of on the inadequacies of the
system. This is exactly what Congress
sought to avoid in enacting IDEA.

A child with a disability whose needs
are not being met or properly ad-
dressed may suffer from cumulative
frustration and confusion and may, as
a result, present behavior problems.

Under the current law, the parent
could assert that the child's disruptive
behavior is a manifestation of the fail-
ure of the school system to provide an
appropriate education and insist that
the appropriate services be provided.

Under the Gorton amendment, the
school system could remove the child
by alleging that the behavior is life-
threatening even when the disruptive
behavior is the direct result of the sys-
tem's failure to provide necessary serv-
ices. The school system could then iso-
late the child; provide few, if any, serv-
ices; or place the child in a restrictive
setting where he learns even more ag-
gressive and violent behavior.

More violence, not less, will be the
outcome. This outcome is intolerable.
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In the words of the Chafee-Jeffords-
Harkin brief:

Punishing a disruptive child by exclusion
for weeks, months, and even years during the
pendency of administrative and court pro-
ceedings when the school district could pro-
vide modifications to the child's program is
to excuse system failure by projecting blame
onto the student.

This is not some hypothetical possi-
bility. It is real and it is happening
today to children with disabilities in
school systems that act in violation of
existing law.

Let me give you an example. Titus is
a disabled student. For 6 years he had
received special education services. His
grades were average. He was not a be-
havior problem. When he entered sev-
enth grade and changed schools, the
school system stopped providing spe-
cial education because of an adminis-
trative error and without notifying his
parents.

During this year he was failing all
his courses. Without the special edu-
cation services, his learning disability
prevented him from comprehending
what the teachers were talking about.
One day Titus was involved in a fight
at school with another student. The
fight occurred when another student
made fun of the fact that he was failing
his courses.

Titus was 1illegally expelled from
school without following any of the
IDEA procedural protections for 7
months. By the time his mother sought
legal assistance, he was suffering from
severe depression and became increas-
ingly suicidal. By the time he returned
to school—a year after the illegal
explulsion—he needed treatment for
manic depression. Titus soon engaged
in criminal activity and was convicted
of a felony.

In prison, his teachers made the fol-
lowing statement to his lawyers:
“Titus is always very cooperative. Why
were his emotional and learning dif-
ficulties so poorly addressed in school.

Titus’ antisocial behaviors are the di-
rect result of the failure of the school
system to provide him with a free ap-
propriate public education to which he
was entitled and the failure of the sys-
tem to comply with the due process
protections in the law.

How many more Titus' are we going
to have under the Gorton amendment.

The Gorton amendment overturn a 7
to 2 Supreme Court decision interpret-
ing the Individuals With Disabilities
Education Act [IDEA] as a floor
amendment to S. 1513, a bill reauthor-
izing the ESEA without hearings, dis-
cussion, and attempts to reach consen-
sus among the concerned parties.

The amendment has been drafted
without any meaningful understanding
of the nature and magnitude of the
problem of violence by children with
disabilities. We simply do not have any
data. In fact, what is known suggests
that disabled children are most fre-
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quently the brunt of violence not the
perpetrators.

This amendment will exacerbate ten-
sions between parents and schools offi-
cials in a time when we should be doing
everything in our power to facilitate
partnerships and trust. This amend-
ment is creating outrage, anger, fear,
and bitterness in the souls of parents of
children with disabilities across this
country. Every day they live with the
challenges of bringing up a child with a
disability at home.

It is unacceptable to blame a child
who acts out for what, in many in-
stances, may be a lack of appropriate
education and related services, the
lack of appropriate behavior manage-
ment techniques, and the lack of teach-
er training.

Next year we are going to reauthor-
ize the Individuals With Disabilities
Education Act. Current law may not be
perfect and, in fact, we may need to
make certain modifications. As chair-
man of the Subcommittee on Disabil-
ity Policy I am committed to conduct-
ing a thorough review of the issue.
Let's not act in a hasty fashion; let's
do it right as part of the reauthoriza-
tion of IDEA. Let’s not fix one problem
and create new ones because we did not
take the time to fix it right.

Finally, this amendment should be
opposed because it is divisive in an
area where bipartisanship and consen-
sus building is the norm. I have been
the chairman of the Subcommittee on
Disability Policy since the beginning
of the 100th Congress.

When I took over the chairmanship
from our former colleague, Lowell
Weicker, he implored me to carry on
the tradition of this subcommittee of
seeking bipartisan consensus on mat-
ters before the subcommittee. I am
pleased to report that over the past 7
years we have succeeded on reaching a
bipartisan consensus on every provi-
sion of every bill. I believe that we suc-
ceed because we listen to and work
with all concerned parties, including
representatives of school boards, school
administrators, teachers, parents, and
the disability community.

I pledge to my colleagues that we
will make the same effort to address
the issue of disciplining children with
disabilities as part of the reauthoriza-
tion of IDEA, including a thorough re-
view of the stay-put provision and, if
considered necessary, amend this pro-
vision of the IDEA.

So I close by saying please, let us
take care of the weapons. We can take
care of the weapons in the Jeffords
amendment. But let us not kick chil-
dren with disabilities down one more
time. These children are only asking
for a fair chance. They are only asking
that the schools follow the laws that
we have put down, here in Congress, to
provide them with a free appropriate
public education. It has been 4 years
since the adoption of the Americans
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With Disabilities Act, Madam Presi-
dent. Let us not turn the clock back.
Let us turn down the Gorton amend-
ment and let us adopt the Jeffords
amendment.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President, is
there a minute remaining?

The PRESIDING OFFICER. The Sen-
ator from Vermont has 1 minute.

Mr. JEFFORDS. I yield.

Mr. KENNEDY. Madam President, I
thank both Senator JEFFORDS and Sen-
ator HARKIN for an excellent presen-
tation. I hope the Senate will resist the
Gorton amendment. We have taken the
Dorgan amendment on guns. We have
taken the Gorton amendment on vio-
lent students on record—we have taken
a Gorton amendment about parental
involvement and disciplinary actions,
and we are overriding the IDEA with
regard to guns. We have made every ef-
fort to try to respond to the problems
of violence. I think the excellent pres-
entation that has been made by the
Senators from Vermont and Iowa
should be the position that the Senate
accepts on this amendment.

I hope the Senate will reject the Gor-
ton amendment and support the Jef-
fords-Harkin amendment.

AMENDMENT NO. 2425, AS MODIFIED

Mr. JEFFORDS. Madam President, I
ask unanimous consent to modify my
amendment.

The PRESIDING OFFICER. Is there
objection? Hearing none, the Senator
may proceed.

Mr. JEFFORDS. The copy is at the

desk.

I will read it. On page 3 of my amend-
ment:

Strike lines 3-11 and insert in lieu thereof
the following:

(b) Nothing in the Individuals With Dis-
abilities Education Act shall supersede the
provisions of the Gun-Free Schools Act
(sectionl501 of the Elementary and Second-
ary Education Act) when the child’s behavior
is unrelated to his or her disability.

The PRESIDING OFFICER. The
amendment is so modified.

The modification to amendment (No.
2425) is as follows:

On page 3 strike lines 3-11 and insert in
lieu thereof the following:

(b) Nothing in the Individuals With Dis-
abilities Education Act shall supersede the
provisions of the Gun-Free Schools Act (sec-
tion 1501 of the Elementary and Secondary
Education Act) when the child’s behavior is
unrelated to his or her disability.

VOTE ON AMENDMENT NO, 2418

The PRESIDING OFFICER. All time
having expired, the question occurs on
amendment 2418 offered by the Senator
from Washington, Senator GORTON.

The yeas and nays have been ordered.

The clerk will call the roll on the
Gorton amendment.

The assistant legislative clerk called
the roll.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?
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The result was announced, yeas 60,
nays 40, as follows:
[Rollcall Vote No. 239 Leg.]

YEAS—60
Baucus Dodd Mack
Bennett Dole McCain
Biden Domenicl McConnell
Bond Dorgan Murkowskl
Boren Faircloth Nickles
Breaux Felnstein Nunn
Brown Ford Pressler
Bryan Gorton Pryor
Bumpers Gramm Reld
Burns Grassley Robb
Byrd Gregg Roth
Campbell Hatch Sasser
Coats Heflin Shelby
Cochran Helms Simpson
Cohen Hutchison Smith
Conrad Johnston Specter
Coverdell Kempthorne Stevens
Craig Lieberman Thurmond
D'Amato Lott Wallop
Danforth Lugar Warner

NAYS—40
Akaka Hollings Mitchell
Bingaman Inouye Moseley-Braun
Boxer Jeffords Moynthan
Bradley Kassebaum Murray
Chafee Kennedy Packwood
Daschle Kerrey Pell
DeConcinl Kerry Rlegle
Durenberger Kohl Rockefeller
Exon Lautenberg Sarbanes
Feingold Leahy Simon
Glenn Levin Wellstone
Graham Mathews Wofford
Harkin Metzenbaum
Hatfleld Mikulsk!

So, the amendment (No. 2418) was

agreed to.

Mr. GORTON. Madam President, I
move to reconsider the vote.

Mr. EXON. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 2425, AS MODIFIED

Mr. HARKIN. Madam President, I
would like to enter into a colloquy
with my colleague, Mr. JEFFORDS. It is
my understanding that the provisions
of the Senator’'s amendment are fully
consistent with guidance provided by
the U.S. Department of Education in a
recent opinion on the application of
the Gun-Free Schools Act to students
covered under the Individuals with Dis-
abilities Act?

Mr. JEFFORDS. The Senator is cor-
rect in his understanding.

Mr. HARKIN. I ask unanimous con-
sent to have printed in the RECORD the
U.S. Department of Education inter-
pretation.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

GUIDANCE CONCERNING STATE AND LOCAL RE-
SPONSIBILITIES UNDER THE GUN-FREE
SCHOOLS ACT OF 1994
The Gun-Free Schools Act [Act] states

that, as a condition of receiving any assist-

ance under the Elementary and Secondary

Education Act, local educational agencies

[LEAs] must have in effect a policy requiring

the expulsion from school for a period of not

less than one year of any student who brings

a firearm to school, except that the LEA's

chief administering officer may modify the

expulsion requirement on a case-by-case
basis. Under this provision, an LEA would be
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permitted to discipline students with disabil-
itles in accordance with the requirements of
Part B of the Individuals with Disabilities
Education Act [IDEA] and Section 504 of the
Rehabilitation Act (Section 504), and thereby
maintain eligibility for Federal financial as-
sistance.

Question. When does the Gun-Free- Schools
Act take effect?

Answer. The requirements of the Gun-Free
Schools Act took effect on March 31, 1994,

Question. What provisions must the revised
policy contain?

Answer. The policy must require the expul-
sion from school for a period of not less than
one year of any student who is determined to
have brought a weapon to a school under the
jurisdiction of the LEA. In order to comply
with existing requirements of IDEA and Sec-
tion 504 regarding discipline of students with
disabilities, an LEA must include in its pol-
icy the exception that permits its chief ad-
ministering officer to modify the expulsion
requirement on a case-by-case basis.

Question. Do the requirements of the Gun-
Free Schools Act conflict with requirements
that apply to students with disabilities?

Answer. Compliance with the Gun-Free
Schools Act may be achieved consistently
with the requirements that apply to students
with disabilities as long as discipline of such
students s determined on a case-by-case
basis in accordance with the disability laws.
Students with disabilities may be expelled
for behavior unrelated to thelr disabilities as
long as the procedural safeguards required
by IDEA and Section 504 are followed. IDEA
also requires that educational services must
continue, although they may be in another
setting, for students with disabilities who
are properly expelled.

If 1t is determined that the student’'s ac-
tion in bringing a firearm to school is relat-
ed to the student’s disability, IDEA and Sec-
tion 504 do not permit the LEA to expel the
student. However, under IDEA and Section
504, a student with a disability may be sus-
pended for up to ten days. LEAs may also
seek a court order to remove a student who
is considered to be dangerous. In addition,
the child's may be changed in accordance
with procedures under those laws to address
concerns for the safety of that child and
other children.

Question. Is an LEA required to expel any
student who brings a firearm to school, with-
out exception?

Answer. No. The Gun-Free Schools Act
provides that the LEA's policy may allow lts
chief administering officer to modify the ex-
pulsion requirement for a student on a case-
by-case basis. An LEA may comply with the
requirements of IDEA and Section 504 under
the provision for case-by-case modification.

Mr. HARKIN. I am also concerned
about how the amendment is intended
to apply to a child with a disability
who does not understand the con-
sequences of his or her behavior and for
whom the current placement is the
best possible place to teach the child
about the danger of weapons and to
deter the child for ever bringing fire-
arms to school. If this child is removed
from the current placement, the dam-
age to the child could be lifelong with-
out in any way increasing the safety of
the other children. I don't want a
school district to feel compelled to re-
move a disabled child who will not pose
a future threat of weapons possession if
properly monitored and educated in his
current placement.
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Mr. JEFFORDS. I agree. This amend-
ment will give the local school district
the ability to make case-by-case deter-
minations based on the facts and cir-
cumstances of a particular case, con-
sistent with the underlying purposes of
IDEA. We do not want to punish chil-
dren because of their disabilities if the
public policy of increased safety is not
furthered. This amendment allows ap-
propriate action where the safety of
other children is at stake.

The PRESIDING OFFICER. The
question now occurs on agreeing to
amendment No. 2425, as modified, and
offered by the Senator from Vermont
[Mr. JEFFORDS]. The yeas and nays
have been ordered. The clerk will now
call the roll.

The legislative clerk called the roll.

The result was announced—yeas 100,
nays 0, as follows:

[Rollcall Vote No. 240 Leg.]

YEAS—100
Akaka Feingold McConnell
Baucus Feinstel M baum
Bennett Ford Mikulski
Biden Glenn Mitchell
Bingaman Gorton Moseley-Braun
Bond Graham Moynihan
Boren Gramm Murkowski
Boxer Grassley Murray
Bradley Gregg Nickles
Breaux Harkin Nunn
Brown Hatch Packwood
Bryan Hatfield Pell
Bumpers Heflin Pressler
Burns Helms Pryor
Byrd Hollings Reld
Campbell Hutchison Riegle
Chafee Inouye Robb
Coats Jeffords Rockefeller
Cochran Johnston Roth
Cohen Kassebaum Sarbanes
Conrad Kempthorne Sasser
Coverdell Kennedy Shelby
Cralg Kerrey Simon
D'Amato Kerry Simpson
Danforth Kohl Smith
Daschle Lautenberg Specter
DeConeint Leahy Stevens
Dodd Levin Thurmond
Dole Lieberman Wallop
Domenict Lott Warner
Dorgan Lugar Wellstone
Durenberger Mack Wolford
Exon Mathews
Falrcloth McCalin

S0 the amendment (No. 2425),
modified, was agreed to.

Mr. MITCHELL. Madam President, I
move to reconsider the vote.

Mr. KENNEDY. I move to lay that
motion on the table.

The motion to lay on the table was

agreed to.
e Ms. MIKULSKI. Mr. President, I am
pleased to offer my support for the re-
authorization of the Elementary and
Secondary Education Act. This legisla-
tion provides funding for all major
Federal elementary and secondary pro-
grams. It is a good bill and an impor-
tant one.

I especially like this reauthorization
bill because, first, it improves the old
chapter I program; second, it provides
for more extensive teacher training;
third, it also addresses school violence,
and fourth, it contains gender equity
provisions throughout.

First, Mr. President, I would like to
commend the chairmen, Senator KEN-

as
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NEDY and Senator PELL, for their work
on revamping the chapter I distribu-
tion formula, now title I, the largest
federally funded education program for
disadvantaged students in poor areas. I
know it was not easy. It is a com-
plicated formula and it is difficult to
satisfy the needs of all States.

I know that in Maryland title I helps
Maryland's disadvantaged students to
get the education they need and de-
serve.

The Labor Committee’'s formula
streamlines the title I Federal program
into one formula and targets the
money to more economically disadvan-
taged students. That is a step in the
right direction.

Second, Mr. President, this bill ex-
pands the Eisenhower Teacher Train-
ing Program to include training in
other core subjects. Yet, this bill still
recognizes and emphasizes the original
purpose of the Eisenhower program, to
train teachers in math and science. I
support professional development for
our teachers because they are the
backbone of our educational system.
They must be up to speed on all sub-
jects, especially math and science.

By age 13, the math and science
achievement of American students lags
behind that of students in other coun-
tries. Yet, if we are going to keep pace
with the rest of the world in developing
new technology, or students—and our
teachers—will need strong math and
science skills.

I have worked hard in my VA-HUD
Appropriations Subcommittee to see
that math and science education pro-
grams are funded because I know the
importance of training all students for
the future.

Third, this legislation expands the
Drug Free Schools and Communities
Act to encourage school safety pro-
grams. Title V of this bill provides
funds for violence prevention programs
in our schools, such as early interven-
tion programs, counseling, mentoring
and before and after school programs.

Mr. President, this is an extremely
important section of this legislation
because we must do everything we can
to make every school in America free
from drugs and violence.

I have seen the way that crime has
infiltrated our schools and our commu-
nity. In January of last year, I held a
town meeting with students at Canton
Middle School in Baltimore.

These assertive 12, 13, and 14 year
olds were mainly concerned with one
issue—crime. Mr. President, 12 year
olds should be concerned about getting
their homework done, not about run-
ning from gunfire on the playground or
on their way home from school.

We cannot tolerate any more of what
is happening on our streets and in our
schools. We need to say yes to kids who
say no to drugs and yes to homework.
We need to make investments in our
youth before the trouble begins.
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Finally, to help create an environ-
ment more conducive to learning, I am
especially pleased that this bill incor-
porates a package of bills introduced
by myself and my colleagues on gender
equity.

I, and my colleague, Senator HARKIN,
have included language in this legisla-
tion to make sure that teachers are
sensitive to the needs of all students. 1
know teachers do the best job they can.
We want to be sure, however, that no
student is overlooked and that all stu-
dents are treated equally in the class-
room—girls and boys. So, in this legis-
lation teachers will also have access to
professional development programs on
gender equality training.

I added language to this bill to build
on the concept of making our schools
safe. The language I added suggests
that schools make the elimination of
sexual harassment and abuse a part of
its mission to create a healthy school
environment for girls and boys.

Let me give you one example of why
this language is important. Last April,
for example, in Montgomery county,
MD, the county public schools and
Montgomery County Commission for
Women sponsored a hearing on sexual
harassment in education.

Forty brave witnesses, including stu-
dents, parents, and teachers, presented
disturbing testimony about harass-
ment between staff members, between
staff and students, and peer harass-
ment—among students.

One young girl said that instead of
recognizing harassment as a problem,
girls are usually taught how to handle
it.

Fortunately, Montgomery County
made a commitment to examine this
issue and has designed a policy for han-
dling harassment and procedures for
responding to complaints.

But, other places are not so lucky.
Training and education is needed so
that our schools are safe and healthy
environments for learning. An abusive
environment is no place for students to
learn. My goal is to make every class-
room and every school in the United
States conducive to learning for all
students.

To that end, Mr. President, I would
like to make one final point. I am a
strong supporter of an initiative called
Character Counts. This is an initiative
to bring back some of the community
building spirit that this country has
lost. It encourages building individual
capacity among our young people so
that they can be a productive part of a
larger community. I am proud to co-
sponsor the amendment offered by my
colleagues, Senator DOMENICI and Sen-
ator DODD.

To me character education means
trustworthiness, fairness, justice and
caring, civic virtue and citizenship;
those aspects of continuity that will
help us to not only cope with change,
but to embrace change, and lead us
into the 21st century.
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We need to advocate for a society
based on virtue and value and not a so-
clety where every aspect of our cul-
tural communication reward and ex-
ploits violence and vulgarity.

That is not what the United States is
about, and that is not what built the
United States of America. What built
the United States of America was vir-
tue and value, not violence and vul-
garity.

People have known this for years. It
is the habits of the heart that de
Tocqueville spoke about. It is all about
neighbors caring for neighbors, per-
sonal responsibility, personal respect
for yourself and respect for others. It is
about social responsibility, the desire
to be part of a neighborhood, a commu-
nity, and to truly be a citizen of the
United States of America.

So I am happy to lend my voice and
my efforts to this cause that I believe
transcends party and geographic lines.
I am happy to be a part of this coali-
tion.

Finally, Mr. President, I have only
mentioned a few of the good things in
this bill. It improves teacher training,
enhances school violence prevention
programs, and increases the awareness
of gender equity concerns. But, most
importantly, it reauthorizes secondary
education programs through 1999 in-
tended to help the poorest students.

The education of our youth is an in-
vestment we cannot afford to overlook.
It is what is best for our children and
our future. I am pleased to support this
legislation and I look forward to its
passage.e

AMENDMENT NO. 2423

The PRESIDING OFFICER. The
question now recurs on the Simon
Amendment No. 2423.

The majority leader.

UNANIMOUS-CONSENT AGREEMENT

Mr. MITCHELL. Madam President, I
ask unanimous consent that upon dis-
position of the Simon amendment Sen-
ator BUMPERS be recognized to offer his
formula change amendment; that there
be a time limitation of 2 hours for de-
bate on that amendment, equally di-
vided and controlled in the usual form,
with no amendments in order, nor to
any language which may be stricken;
and that at 9 p.m. the Senate vote on
or in relation to the Bumpers amend-
ment.

Mr. BYRD. Madam President, reserv-
ing the right to object, and I hope I
will not, I have two amendments which
will be accepted, but I have a few
things I want to say about them. If we
are still going to be on the bill tomor-
row, I will be happy to wait until to-
mMOrrow.

Mr. MITCHELL. Madam President, if
I might inquire through the Chair of
the Senator from West Virginia, the
Senator says he has something to say
about them. How long does the Senator
intend to take on the two amendments
which will be accepted, I understand?
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Mr. KENNEDY. Yes.

Mr. MITCHELL. How long would the
Senator like?

Mr. BYRD. I think what I would have
to say might be between 20 and 30 min-
utes, even though the amendments are
going to be accepted.

Mr. MITCHELL. Would it be agree-
able to the Senator to have his amend-
ments accepted and make his state-
ments immediately after the vote on
the Bumpers amendment this evening?

Mr. BYRD. No. I do not want to be
contrary, 1 say to the distinguished
majority leader, but nobody will be lis-
tening then, and they may not be lis-
tening now, but at least they will not
be home.

Mr. MITCHELL. We are going to be
in session after the Bumpers vote so
there will be as many Senators listen-
ing then as now.

Mr. BYRD. Mr. President, I do not
want to wait until 9 o'clock to put in
my amendments.

Mr. MITCHELL. Of course, we have a
large number of Senators we are trying
to accommodate here, as I know the
distinguished chairman is aware, hav-
ing done it many times himself.

Mr. BYRD. Why do not we do this if
it will be agreeable to all sides, includ-
ing Mr. BUMPERS: Give me 20 minutes.
If the majority leader could work that
into his request, that following the ac-
ceptance of the amendment by Mr.
SmMoN that I have 20 minutes on two
amendments.

Mr. MITCHELL. Madam President, I
then modify my request so that follow-
ing the disposition of the Simon
amendment, Senator BYRD be recog-
nized for 20 minutes to offer two
amendments, which I am advised by all
concerned will be accepted; that fol-
lowing the disposition of those amend-
ments, which will then be approxi-
mately 7:15 Senator BUMPERS be recog-
nized, and that the rest of the agree-
ment remain as stated except that the
vote on or in relation to the Bumpers
amendment occur at 9:15 p.m.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. MITCHELL. I thank our col-
leagues for their cooperation.

Mr. BUMPERS. May I ask what just
happened?

Mr. MITCHELL. Senator BUMPERS
will be recognized to offer an amend-
ment at approximately 7:15; that we
have 2 hours equally divided and have a
vote on or in relation to Senator BUMP-
ERS’ amendment at 9:15 this evening.

Mr. BUMPERS. What about me be-
tween then?

Mr. MITCHELL. The Simon amend-
ment will be accepted and Senator
ByYRD will offer two amendments which
will be accepted.

Mr. BYRD. Madam President, if the
distinguished majority leader will
yield, I have a feeling of remorse.

The distinguished majority leader
has bent over backward, and so has the
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manager and ranking manager, to ac-
commodate me. I want to accommo-
date them.

I will offer my amendments imme-
diately after the disposition of the
Simon amendment. My amendments
will be accepted. And I will do as the
distinguished majority leader sug-
gested. Sometime this evening I will
make my eloquent remarks and just
ask unanimous consent that they be
inserted in the RECORD prior to the
vote on my amendments.

Mr. MITCHELL. That is very
thoughtful. But since we have reached
this agreement, rather than reopening
it, which would take more time, I sug-
gest the Senator go ahead and, frankly,
from the standpoint of several Sen-
ators who want to attend a function, a
few more minutes might well be bene-
ficial to them.

So if it is agreeable to Senators, we
have the agreement, I think it is best
that we now execute the agreement
rather than spending time talking
about the agreement.

Mr. BUMPERS. Should by some mir-
acle of miracles these amendments be
adopted and accepted prior to T:15,
would I be free to offer my amendment
then?

Mr. MITCHELL. Yes, the Senator
would be. The agreement does not
specify the time. I estimated the time
based upon what Senator BYRD indi-
cated he would require.

And we are going to continue. We are
hoping to get a finite list of amend-
ments to this bill and continue there-
after in an effort to make further good
progress on this bill.

I thank my colleagues for their co-
operation.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

AMENDMENT NO. 2423, AS MODIFIED

Mr. SIMON. Madam President, I sub-
mit a revigion of my amendment.

The PRESIDING OFFICER. The Sen-
ator does have a right to modify his
amendment, and the amendment is so
modified.

So the amendment (No. 2423) was
modified, as follows:

Insert on p. 1030 and renumber accordingly:

“PART O—LONGER SCHOOL YEAR
“SEC. 13401. SHORT TITLE.

““This part may be cited as the ‘Longer
School Year Incentive Act of 1994'.

“SEC. 13402. FINDINGS.

‘“The Congress finds as follows:

‘(1) A competitive world economy requires
that students in the United States receive
education and training that Is at least as rig-
orous and high-quality as the education and
training received by students in competitor
countries.

“(2) Despite our Nation's transformation
from a farm-based economy to one based on
manufacturing and services, the school year
is still based on the summer needs of an
agrarian economy.

‘(3) For most students in the United
States, the school year is 180 days long. In
Japan students go to school 243 days per
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year, in Germany students go to school 240
days per year, in Austria students go to
school 216 days per year, in Denmark stu-
dents go to school 200 days per year, and in
Switzerland students go to school 195 days
per year.

*(4) In the final four years of schooling,
students in schools in the United States
spend a total of 1,460 hours on core academic
subjects, less than half of the 3,528 hours so
spent in Germany, the 3,280 hours so spent in
France, and the 3,170 hours so spent In
Japan.

*(6) American students' lack of formal
schooling is not counterbalanced with more
homework. The opposite is true, as half of all
European students report spending at least
two hours on homework per day, compared
to only 29 percent of American students.
Twenty-two percent of American students
watch five or more hours of television per
day, while less than eight percent of Euro-
pean students watch that much television.

*(6) More than half of teachers surveyed in
the United States cite ‘children who are left
on their own after school' as a major prob-
lem.

‘“(7) Over the summer months, disadvan-
taged students not only fail to advance aca-
demically, but many forget much of what
such students had learned during the pre-
vious school year.

*(8) Funding constraints as well as the
strong pull of tradition have made extending
the school year difficult for most States and
school districts.

*(9) Experiments with extended and multi-
track school years have been associated with
both increased learning and more efficlent
use of school facilities.

“SEC. 13403. PURPOSE.

“It is the purpose of this part to allow the
Secretary to provide financial Incentives and
assistance to States or local educational
agencies to enable such States or agencles to
substantially increase the amount of time
that students spend participating in quality
academic programs, and to promote flexibil-
ity in school scheduling.

“SEC. 13404. PROGRAM AUTHORIZED.

“The Secretary is authorized to award
grants to States or local educational agen-
cies to enable such States or agencies to sup-
port public school improvement efforts that
include the expansion of time devoted to
core academic subjects and the extension of
the school year to not less than 210 days.
“SEC. 13405. APPLICATION,

“Any State or local educational agency de-
siring assistance under this part shall sub-
mit to the Secretary an application at such
time, in such manner, and accompanied by
such information as the Secretary may re-
quire.

Authorization: For the purpose of carrying
out this part there are authorized to be ap-
propriated $100,000,000 for fiscal year 1995 and
such sums as may be recessary for each of
the succeeding fiscal years.

Mr. SIMON. Madam President, that
is the amendment that we discussed at
some length earlier encouraging the
lengthening of the school year by local
school districts. There was a question
about where the funding was coming
from. That was the matter of con-
troversy that has now been worked out.

I believe there is no opposition to
this amendment now.

The PRESIDING OFFICER. Is there
any further debate on the Simon
amendment?
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The Senator from West Virginia.

Mr. BYRD. May I inquire of the dis-
tinguished Senator from Illinois as to
whether or not I am a cosponsor.

Mr. SIMON. Let me assure that Sen-
ator BYRD is a cosponsor, along with
Senator PELL, Senator CHAFEE, and
Senator KOHL.

Mr, BYRD. I thank the Senator.

Madam President, I am pleased to co-
sponsor the amendment offered by Sen-
ator SIMON to provide financial incen-
tives to States or local education agen-
cies to increase the amount of time
that students spend in the classroom.

States and local school systems are
experiencing some very tough financial
times, and, of course, it costs money to
extend the school year or the school
day. However, it will cost us much
more as a nation if we continue to
shortchange both our students and our
teachers by not encouraging them to
increase the amount of time that they
spend together in the classroom.

I have long been an outspoken advo-
cate for the pursuit of excellence. I
have long believed that learning is a
lifelong process. Therefore, it has long
been a mystery to me how we can ex-
pect our children to excel when in-
creasingly they spend so little time on
core academic subjects.

According to the report ‘‘Prisoners of
Time' issued by the National Edu-
cation Commission on Time and Learn-
ing, American students spend, on aver-
age 180 days in school. The traditional
school day is about 5.6 hours of class-
room time. Further, the report pointed
out that while the school day was
originally designed for the core sub-
jects, in actual fact, today, only about
3 hours of each day is spent on core
subjects. The remainder of the day is
spent in other activities, such as driv-
ers’ training, homeroom, study halls,
lunch, and pep rallies. In short, the
Commission’s report found that our
educational system is hampered by the
clock, and as such is not addressing the
needs of the students, the teachers, the
community, or the Nation.

We are in an age in which scientific,
technological, and mathematical abili-
ties are critical for maximum national
economic progress and international
competitiveness. This Nation must
have engineers, mathematicians, and
scientists to keep us on the cutting
edge of emerging technologies. We
must also have scholars who under-
stand the workings of government and
the lessons of history. Clearly, our
schools are not doing the job that they
must do if we are to run first in the
global economic race. There are too
many distractions in our schools. More
time must be given to serious students
who want to learn and to serious teach-
ers determined to teach. The Japanese
school year is 243 days long, and we can
readily see the evidence of the benefits
of that longer school year in the aca-
demic performance of Japanese stu-
dents.
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The German school year is 240 days
long. Shouldn't we be getting a mes-
sage here? Our kids go to school only
180 days and only about half of those
days are spent in serious study.

That is roughly 60 days a year spent
on core studies. No wonder our stu-
dents are falling behind. We have been
talking about the need to do something
to improve the quality of education in
our schools for some time, but talking
has gotten us nowhere.

How can we expect teachers to teach
and children to learn when the average
amount of time in a school day allotted
to serious study is just 3 short hours?

The minds of our young people are
being wasted. American kids seem to
be majoring in television, soap operas,
hard rock, videos, and horror movies,
rather than algebra, science, or his-
tory.

We must get back to basics. The ba-
sics of reading, writing, and arithmetic
need to be skills that are mastered
early. Without the basics, students
cannot even begin to master the more
difficult skills that will be required in
order for them to be productive mem-
bers of society and to have any hope of
a successful life.

Educators and parents alike are fi-
nally starting to understand the urgent
need to improve the quality of our edu-
cation system. Quality cannot be
achieved when only 3 hours per day are
devoted to learning the basics. This
amendment will provide assistance to
States and local school systems which
want to try to improve the quality of
their education efforts by extending
the school day or the school year. This
is a good amendment, and I urge its
adoption. Let us spend more time on
learning in our public schools before
the time runs out for our children and
for the Nation.

The PRESIDING OFFICER. Is there
further debate?

The Senator from Massachusetts.

Mr. KENNEDY. Madam President,
just for 1 minute. This idea makes a
great deal of sense, and we want to
work very closely with the Senator
from Illinois and also the Senator from
Rhode Island, [Mr. PELL] who has
talked about this for many, many
years.

Senator FEINGOLD, I think, had some
questions about the earlier kind of
amendment, and I expressed that to
the Senator from Illinois.

I would hope that we will move ahead
and accept this amendment. If for some
reason those concerns have not been al-
layed, and I believe they have, but if
they have not, then I will come back to
the Senator from Illinois and ask for at
least an opportunity for him to be
heard and his concerns be addressed
later during the night.

I thank the Senator.

Mr. JEFFORDS. Madam President, I
would like to also say that I have no
objection to the Senator’s amendment,
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on one condition that he will make me
4 cosponsor.

Mr. SIMON. Madam President, I ask
unanimous consent that the Senator
from Vermont [Mr. JEFFORDS] and the
Senator from Illinois [Ms. MOSELEY-
BRAUN] also be added as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont and the
junior Senator from Illinois are added
48 COSpOnsors.

Is there any further debate on this
amendment?

Observing none, the question is on
agreeing to the amendment.

The amendment (No. 2423), as modi-
fied, was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. SIMON. I move to lay that mo-
tion on the table.

The motion to lay on the table was

agreed to.
The PRESIDING OFFICER (Mr.
REID). Under the unanimous-consent

agreement, the Chair now recognizes
the Senator from West Virginia.

e ————
PIECES OF HUMAN CLAY

Mr. BYRD. I thank the Chair. Mr.
President, I do not pretend to be a ped-
agogical expert, skilled educator, or a
psychologist. However, I am a lifelong
student, a man who loves the challenge
of acquiring new knowledge, and I am a
parent and grandparent, dedicated to
bequeathing to the rising generation of
Americans as much of our cultural, sci-
entific, creative, and artistic heritage
as one generation can pass on to an-
other.

Further, I am frankly alarmed that,
in this age of television, affluence, and
mass culture, many of our youth ap-
pear to be less competent in absorbing
their heritage than their counterparts
in prior generations were, and that,
worse, American public school children
are chronically ranking far below their
contemporaries in many European and
Asian societies in their mastery of aca-
demic subject after subject.

Unless we call a halt to mediocrity in
our school systems, unless we draw a
decisive line in the educational sand
now, and unless we demand concrete
results and discernable improvement in
the performance and achievement of
our public educational systems, Mr.
President, I fear for the future of our
country, for the quality of life of the
next generation of Americans, and, in-
deed, for the economic and political po-
sition of the United States in the fast
approaching 21st century.

Throughout the history of America,
millions of our forefathers and mothers
rested secure in a faith that America
was providentially destined. They be-
lieved, as the Romans did, that their
country was providentially destined for
success as a nation and as a society—
that, like unto the Israelites of the Old
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Testament, our immigrant ancestors
had left foreign shores to plant new
seeds and harvest abundant crops in
this Promised Land. Indeed, taking
their cues from that Old Testament,
many of our ancestors believed that
America, like the Chosen People of the
0ld Testament, enjoyed a sacred Cov-
enant with Providence that guaranteed
America’s ongoing triumph, no matter
the odds against them.

Unfortunately, Mr. President, like
the ‘“‘cows of Bashan'' mentioned in the
0Old Testament that took their ease in
luxury and rested on their assumed
privileged status, too many recent
Americans appear to have forgotten

that not only did our ancestors have:

faith in their destinies, but they also
worked to guarantee the quality of
those destinies for themselves and for
their posterity.

And in too many of our schools, stu-
dents whose progenitors sacrificed,
struggled, and suffered to win the
privilege of obtaining the opportunity
of getting a formal education—too
many of these students today resent
having to learn to read, having to learn
mathematics, having to study science,
having to learn to write, having to
study history, and even having to go to
school.

Conversely, in country after country
overseas, the future rivals of today’s
American school children hold their
opportunities to be educated as a price-
less heritage—indeed, the keys to their
futures.

Frankly, Mr. President, I am frus-
trated and angry that we have poured
so many billions upon billions of dol-
lars over the past half century into our
schools systems, only to reap appar-
ently lower and lower returns on those
investments.

I can remember the days, when I was
in the House of Representatives, when
there was great opposition to Federal
aid to schools. It was a great issue in
the country, a great issue in the Con-
gress. But finally we decided we would
march down that road. As I say, we
have poured billions into education,
and we are not seeing the results that
were hoped for.

I do not pretend to know exactly all
that is wrong with American public
education.

If to do were as easy as to know what were
good to do, chapels had been churches, and
poor men's cottages princes’ palaces. It is a
good divine that follows his own Iinstruc-
tions: I can easler teach twenty what were
good to be done, than be one of the 20 to fol-
low mine own teaching.

But I want to share some of my per-
ceptions and to explain my reasons for
hoping that in the educational propos-
als contained within the legislation
that we are considering now, perhaps
something at last might be achieved to
guarantee that the rising generation of
American school children might reap
some of the educational dividends and
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results that will be necessary for the
survival in the international competi-
tion that, I guarantee, they will be fac-
ing in the years 2010, 2025, 2040, and be-
yond.

I think this legislation has been
greatly improved by some of the
amendments that have been offered
and carried here, among which are the
amendments by Mr. SiMON, Mr. JEF-
FORDS, Mr. GORTON, and others.

But I guarantee that in the decades
to come, our children will be facing
international competition that will
curl their hair if they are unprepared
to meet that competition.

There are many events in the womb of
time that will be delivered.

And so, our young people need to be
prepared.

Some generations ago, schools—and I
can remember starting school in a two-
room schoolhouse. Some generations
ago, before my time, schools were for
the privileged—largely the sons and
daughters of the nobility, the wealthy
merchant classes, and the profes-
sionals, both here and in Western Eu-

rope.

Indeed, until relatively recently,
reading, writing, science, and the arts
were the domain of cultural, economic,
and political elites.

But the Calvinist fathers of New Eng-
land, and prescient elders in other com-
munities across a growing America,
wrestled with the complacent and the
selfish—the penurious and the short-
sighted—to open up educational oppor-
tunities for more and more American
children, regardless of the material cir-
cumstances of their families or the
ethnic distinctiveness of their back-
grounds.

That was the impetus for public edu-
cation in America—the desire to put
all children on an equal footing as each
boy and girl began his or her pilgrim-
age into maturity—for the good of the
entire community and for the success
of the whole country.

Thus, children whose grandparents
might have tended pigs—whose grand-
parents might have tended pigs for
counts and landgrafs in Bavaria, or
harvested grain for wealthy land own-
ing gentry in the north of England—
neither with any hope of advancement
in society—those children, your par-
ents, your forefathers and mine,
learned, and trained, and disciplined
themselves to become doctors and law-
yers, scientists, and bankers, and even
Senators and Presidents in this new
country.

Such achievements did not come
without pains. But the men and women
who exercised their privilege of going
to school at public and community ex-
pense raised the United States of
America to the pinnacle of world
power, economic dominance, and mate-
rial wealth.

But somewhere along the line—there
is an old song, I used to play it on the
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stringed  instrument, “*Somewhere
Along the Line"'—somewhere along the
line, learning for the sake of learning
seems to have lost its appeal to certain
pedagogues.

Solon, who was one of those seven
wise men of Greece, Solon the Law-
giver said, "I grow old in the pursuit of
learning.”

Was it the siren writings of Jean
Jacques Rousseau, who championed the
theory of human perfectability through
schooling and coddling? Was it John
Dewey and John Dewey's apparently
overenthusiastic disciples who sought
to create a new religion and to educate
out of children any supposed propen-
sities to such archaic notions as “*sin™
and ‘‘depravity’’ by substituting psy-
chological tinkering for mastery of
subjects and disciplined learning?

Whatever its etiology, in the life-
times of many here, schools that once
taught rigor and excellence have been
reduced to teaching children to ‘“‘feel
good about themselves." In order not
to assault tender young psyches, chal-
lenging textbooks featuring classic lit-
erature and increasingly sophisticated
scholarship have been cast aside in be-
half of sophomoric textbooks filled
with pictures—not narrative, but pic-
tures; we all like to look at pictures—
“dumping down,” the process is
called—that depend too often on vulgar
dialogue, “street talk,’ slang, and even
pornographic plots, all in the name of
“realism,” *holding the students’ in-
terest," or ‘‘preparing the kids for the
real world.” It is silly.

Mr. President, civilization is a fragile
treasure. the crumbling pyramids and
collapsed temples of Ancient Egypt,
the vine-smothered palaces and courts
of the Yucatan, and the toppled pillars
of Imperial Rome demonstrate how
easily and how carelessly one or two
generations of a culture can forever—
forever lose and forfeit even the most
elevated society.

My hope is the educational reforms
that we are considering in the legisla-
tion before us today is that just per-
haps—just perhaps—we are not too
tardy in setting America’s educational
system right before we, too, follow An-
cient Egypt, the Mayans, and the An-
cient Romans down the path of na-
tional decline and cultural suicide.

My hope in the educational reforms
in the legislation that we are consider-
ing is that, once again—once again, we
might offer American school children
textbooks that bristle—bristle—bristle
with challenge, that provide insights
and facts and truths that will wake up
young minds to the magnitude of
learning, that will chart the way to
higher and higher study and deeper and
deeper engagement with the mysteries
of scholarship and research.

Further, I want an end to the vio-
lence that is increasingly besetting
schools across this country.

No child who carries knives, pistols,
and other weapons to school for the
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purpose of intimidating or bullying his
fellow students, or for wreaking re-
venge on another student for some
imagined slight or insult, or for pun-
ishing a girl friend for turning him
down for a date—no student who brings
weapons to school—deserves an edu-
cation at taxpayer expense.

Like churches, synagogues, and other
places of worship, schools should be sa-
cred precincts—'‘temples for the
mind”’—in which Truth is supreme and
those who seek truth are free to learn,
search, and expand their minds, with-
out fear and without anxiety for their
very lives.

Hoodlums have turned some of Amer-
ica's schools into terror camps, with
teachers living in fear for their lives
and innocent children—innocent chil-
dren becoming casualties in scholastic
“free fire'' zones.

Mr. President, I feel for the poor
teachers who have to stand in today’s
classrooms and quake in fear that some
hoodlums in the room are going to
maim or assault and batter, or even
kill, perhaps. How can one teach in
such an atmosphere? How can students
learn in such an atmosphere? Most of
our students in the schools are whole-
some, fine students. Most of them are
there to learn.

We hear too little about the students
who are in the laboratories and in the
libraries. Most of them are striving for
excellence. But in such an atmosphere,
they must be on nerve's edge, they
must be cowered from fear of the bul-
lies who might beat and batter them.

Mr. President, in the legislation be-
fore us, we, in the name of the Amer-
ican people, are laying down the ulti-
matum: Either students leave their
weapons at home and come to school to
learn or they do not come to school at
all.

In this legislation, in large measure,
we are struggling for America's future.
We are struggling in the hope that
America will, indeed, have a future.
The most basic lesson that history
teaches is that unless each generation
is initiated into the truths that every
past generation has learned, a civiliza-
tion cannot expect to survive.

Our schools are the kilns of our fu-
ture. The hour is late, the rot is far ad-
vanced, ignorance is winning new bat-
tles for the minds and souls of children
across our country. The Rubicon is be-
fore us.

For the sake of our children, for the
sake of our culture, for the sake of the
continued promise of America, let us
give American education the therapy
that it requires before a new Dark Age
descends further on our schools, and
generations of men yet unborn some
day wander among our cities, great
monuments and university ruins, mus-
ing at the people who once lived in
these skyscrapers and asking why
America fell.

Mr. President,
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I took a plece of plastic clay

And idly fashioned it one day

And as my fingers pressed it still

It moved and ylelded to my will.

I came again when days were past,

The bit of clay was hard at last.

The form I gave it, 1t still bore,

And I could change that form no more.

I took a piece of living clay

And gently formed it day by day.

And molded with my power and art

A young child’s soft and yielding heart.

I came again when years were gone,

He was a man I looked upon.

He still that early impress wore,

And I could change him nevermore.

That is what we are talking about:
pieces of human clay.

Mr. President, I have only a few min-
utes remaining. I have two amend-
ments which I shall offer—they are to
be accepted—if I can briefly explain
them.

One of the amendments would re-
quire that “‘the Secretary shall collect
data to determine the frequency, seri-
ousness, and incidence of violence in
elementary and secondary schools in
the States. The Secretary shall collect
the data using, wherever appropriate,
data submitted by the States pursuant
to subsection (b)(2)(B).”

The amendment would require that
“Not later than January 1, 1998, the
Secretary shall submit to the Congress
a report on the data collected under
this subsection, together with such rec-
ommendations as the Secretary deter-
mines appropriate, including the esti-
mated costs for implementing any rec-
ommendation.”

Mr. President, we really do not have
the data on which to base legislation
and chart our course. As we look to the
future, as we look to future legislative
actions, we need data on what is occur-
ring in our schools. We need the kind of
information that the Secretary would
acquire to conduct an evaluation of the
national impact of programs that are
assisted under title V of this bill. The
amendment would expand the evalua-
tion to include all other recent and
new initiatives to combat violence in
schools. We cannot afford to continue
programs that are not working. At the
same time, if programs are having a
significant effect on reducing school-
related violence, we need to know that,
too, so that we can build upon their
success.

And to continue to effectively assess
the problem of violence in schools and
determine the scope of the problem,
this amendment would require, as I
say, the Secretary to collect data to
determine the frequency, the serious-
ness and the incidence of violence in
the elementary and secondary schools.

The last major study of violence in
schools was the former National Insti-
tute of Education’'s Violent Schools/
Safe Schools Study commissioned by
Congress and issued in 1978.

The other amendment provides that
*No funds shall be made available
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under this act to any local educational
agency unless such agency has a policy
requiring referral to the criminal jus-
tice or juvenile delinquency system of
any student who brings a firearm or
weapon to a school served by such
agency.”

And “For the purpose of the section,
the terms ‘firearm' and ‘school’ have
the same meaning given to such terms
in section 921(a) of title 18, United
States Code.”

This is a serious problem that the
amendment is attempting to address,
the problem of guns and other weapons
appearing in the classrooms and hall-
ways of our Nation’s schools. The
amendment would require every local
educational agency to establish policy
requiring school officials to refer to
the criminal justice or juvenile delin-
quency system any student who brings
a firearm to school. Possession of a
weapon on school property is a crime,
and when a crime occurs, the police
ought to be notified.

Unfortunately, Joseph Maddox, Chief
of Police for the Penn Township Police
Department noted in the winter 1994
edition of School Safety Magazine:

Often when crimes occur at school, the de-
cision 1s made to address the problem by
means of school discipline, as opposed to
dealing with the criminal justice system.

School discipline is fine, but it is
simply not enough. Every thinking
American should be outraged by the
guns in our schools. And even if the po-
lice choose not to make a report or de-
cline to submit the case for prosecu-
tion because of the nature of the of-
fense, the police should, nevertheless,
be notified.

Individuals who bring dangerous
weapons to schools are committing a
crime and they ought to be dealt with
by our juvenile or ecriminal justice sys-
tem. To do anything less is to send a
message of tolerance for breaking the
law and of a less-than-serious attitude
about the safety of other students.
This type of odious behavior cannot be

. tolerated, and we, in this Chamber,
have an obligation to do something to
ensure that it is not tolerated. We
must get the guns out of our schools,
and while we are about it, we must also
get the individuals that bring the guns
out as well. My amendments would
help to accomplish both goals.

So let us think about preserving the
good apples in the barrel, not just
about preventing further spoilage of
the bad ones.

Mr. President, one of the most impor-
tant things we can provide to our
young people—those who will soon
take up the reins of leadership in our
country—is the ability to obtain an
education. We owe our young people
that. We owe them the chance to learn
in a school free from guns and free
from violence. We owe our teachers re-
lief from the fear of being shot while
they are simply trying to teach a class.
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We have come to a sad state of affairs
when metal detectors have to be in-
stalled at the schoolhouse door. Let us
end this climate of violence in our
schools by ending the tolerance for
lawbreaking students. Let the police
deal with these youthful criminals so
that our teachers and the good stu-
dents in our schools do not have to.

UNANIMOUS-CONSENT AGREEMENT

Mr. MITCHELL. Mr. President, as if
in executive session, I ask unanimous
consent that at 9 a.m. on Friday, July
29, the Senate proceed to executive ses-
sion to consider the nomination of Ste-
phen Breyer to be an Associate Justice
of the Supreme Court; that there be 6
hours for debate to be equally divided
between the chairman and ranking
member of the Judiciary Committee or
their designees; that following the
using or yielding back of time, the Sen-
ate vote, without any intervening ac-
tion, on the nomination; that if con-
firmed, the motion to reconsider be ta-
bled, and the President be immediately
notified of the Senate’s action; and the
Senate return to legislative session.

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. Reserving the right
to object, I just say it has been cleared
on our side of the aisle and we have no
objection to the request.

I withdraw the reservation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MITCHELL. Mr. President, al-
though not included in the agreement,
I wish to state my intention that when
the Senate votes on the Breyer nomi-
nation tomorrow, it will be the last
vote of the day.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I
would just like to indicate that I hope
the Senate will accept the Byrd amend-
ments. The first amendment requires,
as the Senator has pointed out, the col-
lection of data on school violence in el-
ementary and secondary schools and
submitting a report to Congress by
January 1998.

The second one requires the LEA's to
refer to criminal justice or juvenile au-
thority any student who brings a gun
to school.

Let me just mention, I hope both
amendments will be accepted.

I will take 1 minute of time.

We have in my own State in Law-
rence, MA, an enormously interesting
program that has been stimulated by
the district attorney where they work
with the school officials, the youth
service, the educators and the social
service agencies and have prioritized
and ranked the juveniles who are the
most threatening and have been the re-
peaters in terms of violence.

They have accelerated the attention
for those who have been the most vio-
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lent and also have worked with those
to free some of them from various
gangs and gang activities.

It has had a profound effect and im-
pact on stability in the school and also
in terms of incidence of violence within
the community.

So this kind of amendment will, one,
give information, so if others want to
develop not just community policing,
this is really a community sort of pros-
ecution, and it has been well accepted
and appreciated by all the different
community leaders there.

I think the kind of amendment that
the Senator has offered can help and
assist in getting that kind of informa-
tion and that kind of awareness for
other communities across the country.

So, Mr. President, I urge adoption of
the amendment.

The PRESIDING OFFICER. The
amendments have not yet been sent to
the desk.

Mr. JEFFORDS. Mr. President, I also
would like to join in commending the
senior Senator from West Virginia for
not only the excellent amendment but
the excellent discussion on the problem
of education. I agree with him whole-
heartedly that before we act we must
have the information and data nec-
essary to do that. This will help us in
that quest.

AMENDMENT NO.. 2426
(Purpose: To direct the Secretary to collect
data on violence in elementary and second-
ary schools)
AMENDMENT NO. 2427
(Purpose: To provide that no funds shall be

made available under the Elementary and
Secondary Education Act of 1965 to any
local educational agency unless such agen-
¢y has a policy requiring referral to the
criminal justice or juvenile delinquency
system of any student who brings a fire-
arm or weapon to a school served by such
agency)

Mr. BYRD. Mr. President, I thank
both managers. Inasmuch as they have
expressed a willingness to accept the
amendments, I send the amendments
to the desk. I ask unanimous consent
that they be considered en bloc, agreed
to en bloc, and that the motions to re-
consider be laid on the table en bloc.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?

The clerk will report the amend-
ments.

The assistant legislative clerk read
as follows:

The Senator from West Virginia [Mr,
BYRD] proposes amendments numbered 2426
and 2427.

Mr. BYRD. Mr. President, I ask unan-
imous consent that reading of the
amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:

AMENDMENT NO. 2426

On page 874, line 9, strike ““The State’ and
insert ‘‘(1) BIENNIAL EVALUATION.—The Sec-
retary’, and indent appropriately.
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On page 874, line 14, insert after ‘‘subpart”
the following: ‘‘and of other recent and new
initiatives to combat violence in schools™.

On page 874, between lines 16 and 17, insert
the following:

“{A) Collection.—The Secretary shall col-
lect data to determine the frequency, seri-
ousness, and incldence of violence in elemen-
tary and secondary schools in the States.
The Secretary shall collect the data using,
wherever appropriate data submitted by the
States pursuant to subsection (b)(2)(B).

‘*(B) REPORT.—Not later than January 1,
1998, the Secretary shall submit to the Con-
gress a report on the data collected under
this subsection, together with such rec-
ommendations as the Secretary determines
appropriate, including estimated costs for
implementing any recommendation.

AMENDMENT NO. 2427
On page 1165, between lines 21 and 22, insert
the following:

“SEC. 10607. POLICY REGARDING CRIMINAL JUS-
TICE SYSTEM REFERRAL.

“(a) IN GENERAL.—No funds shall be made
avallable under this Act to any local edu-
cational agency unless such agency has a
policy requiring referral to the criminal jus-
tice or juvenile delingquency system of any
student who brings a firearm or weapon to a
school served by such agency.

“(b) DEFINITIONS.—For the purpose of this
section, the terms ‘firearm’ and ‘school’ have
the same meaning given to such terms by
section 921(a) of title 18, United States Code.

The PRESIDING OFFICER. Without
objection, the amendments are agreed
to pursuant to the unanimous consent
request.

So the amendments (No. 2426 and
2427) were agreed to.

AMENDMENT NO. 2428
(Purpose: To amend the title I formula)

The PRESIDING OFFICER. Under
the unanimous-consent agreement, the
Senator from Arkansas is now recog-
nized. Under the unanimous-consent
agreement, each side will have approxi-
mately 51 minutes.

Mr. BUMPERS. Mr. President, I ask
unanimous-consent that the unani-
mous consent agreement as to the time
on this amendment be vitiated and
that the time of the vote be set at 9:30.

The PRESIDING OFFICER. Is there
objection?

Mr. KENNEDY. With the understand-
ing the time be evenly divided.

Mr. BUMPERS. Evenly divided.

Mr. KENNEDY. Reserving the right—

Mr. BUMPERS. The unanimous con-
sent agreement was 9:15.

Mr. KENNEDY. If the Senator would
start. As I understand it, we are check-
ing this with the majority leader. I will
not object to it, but why not start in.

I am informed that it is agreeable.

The PRESIDING OFFICER. Hearing
no objection, that is the order. The
vote on this matter will occur at 9:30.
The time remaining will be divided in
the usual form between the Senator
from Arkansas and the managers of the
bill.

Mr. BUMPERS. Mr. President, on be-
half of Senator COCHRAN and myself, I
send an amendment to the desk and
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also announce as cosponsors Senators
KEMPTHORNE, PRYOR, WALLOP, SHELBY,
CRAIG, GRAMM, LOTT, BINGAMAN, THUR-
MOND, BURNS, and HUTCHISON.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Arkansas [Mr. BuMmP-
ERS], for himself, Mr. COCHRAN, Mr.
KEMPTHORNE, Mr. PRYOR, Mr. WALLOP, Mr.
SHELBY, Mr. CRAIG, Mr. GRAMM, Mr. LOTT,
Mr. BINGAMAN, Mr. BURNS, Mr. THURMOND,
and Mrs, HUTCHISON, proposes an amendment
numbered 2428.

Mr. BUMPERS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 553, line 10, strike **(i)'".

On page 553, line 15, beginning with “‘effort
factor” strike all through the period on page
553, line 17, and insert ‘‘relative income per
child factor described in subparagraph (B).".

On page 554, beginning with line 4, strike
all through page 556, line 15.

On page 556, line 23, strike “‘product of the
effort’” and insert “income per school-age
child™.

On page 556, beginning with line 24, strike
“under” and all that follows through *‘year”
on page 557, line 2.

On page 557, between lines 9 and 10, insert
the following:

*(C)(1) Except as provided in subparagraph
(D). the relative income per child factor
shall be determined In accordance with the
following formula:

c
R=1.0-04 )| —
n

“(i1) For the purpose of the formula de-
scribed in clause (i), the term *c’ shall be a
fraction, the numerator of which is the 3-
year average of total personal income as re-
ported by the Bureau of Economic Analysis
for a county, and the denominator of which
is the amount determined under the second
sentence of subparagraph (A) for the county
multiplied by the number of children aged 5
through 17 in the county.

‘Y(i11) For the purpose of the formula de-
scribed in clause (i), the term ‘n' shall be a
fraction, the numerator of which is the sum
of the 3-year averages of total personal in-
come as reported by the Bureau of Economic
Analysis for all counties in all States, and
the denominator of which Is the sum of the
products of the amount determined under
the second sentence of subparagraph (A) for
each county in each State multiplied by the
number of children aged 5 through 17 in such
county.

“(iv) For the purpose of the formula de-
scribed in clause (1), the term ‘R’ shall be not
more than 0.8 and not less than 0.2,

*(D) The relative income per child factor
for the Commonwealth of Puerto Rico shall
be 0.6.

“(E) The Secretary shall use the most re-
cent data available to the Secretary to cal-
culate relative Income per child factors
under this paragraph.

Mr. BUMPERS. Mr. President, yes-
terday, Senator COCHRAN and I sent out
a “Dear Colleague” letter, which
quoted the committee report on this
bill. The committee said:
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8. 1513 admits ‘‘the most urgent need for
education improvement is in schools with
high concentrations of children from low-in-
come families."

And yet the committee formula on a
program initiated during the Lyndon
Johnson administration about 30 years
ago to bring children who live below
the poverty line up to mainstream
standards in our public schools
achieves almost the opposite result. It
is one of the most perverse formulas I
have ever seen. I have been a devoted
fan of title I since I served on the
school board in Charleston, AR. And,
while I was Governor of Arkansas, I de-
pended heavily on money we received
from the Federal Government under
title I, that was allocated to the States
to help educate poor children.

And now, Mr. President, the commit-
tee proposes a formula to distribute
over $7 billion to the States of this Na-
tion. Let me give you an illustration of
what it does. Remember, poverty is in
the poor States. I invite my colleagues
to look at the map behind my distin-
guished colleague from Mississippi, Mr.
CocHRAN. Everything black on that
map is where the deepest poverty in
the Nation is. That is where the most
poor children live.

I have a parochial interest because
my State is one of the poorest States
in the Nation. But, Mr. President, the
chart lists the 10 poorest States in
America.

Look at it. Alabama, 23 percent pov-
erty, and under the committee bill
they receive $710 per poor child. Sen-
ator CoCcHRAN and I would give them
$63 more per child. Compare poor Ala-
bama with Delaware, which has 11 per-
cent poverty, less than half of Ala-
bama, and they get $1,185—40 percent
more than Alabama—per child.

Here is my beloved Arkansas, and 24
percent of the children in my State live
below the poverty line. They receive,
under the committee bill, $704 per
child. But Maine, for example, with 13
percent poverty, gets $972 per child—
$268 per child more than our poor State
with 24 percent of our children living in
poverty.

Arizona, Kentucky, Louisiana, Mis-
sissippi, New Mexico, South Carolina,
Texas, and the only State among the 10
poorest States of America that even
makes it out of the $700 category in the
committee proposal is West Virginia.
Compare that with the home State of
the chairman of the committee, our
good friend, the manager of this bill,
Massachusetts, which has 13 percent
poverty, and they get $1,023 per poor
child.

I live in one of the wealthiest coun-
ties in the State of Maryland, and
Maryland has 11 percent poor children,
and they get $1,033 per child, well over
$300 per child more than my State re-
ceives, more than Mississippi and Ala-
bama and Georgia and all those States,
where these deep pockets of poor chil-
dren reside.



18546

Wisconsin, 14 percent poor children.
They get $1,023. I could go on with all
these States that are affluent.

Mr. President, this amendment is not
something I just conjured up in the
middle of the night. This amendment
tracks precisely what the General Ac-
counting Office said was wrong with
this bill.

Let me repeat that. This is not just a
brainstorm that Senator COCHRAN and I
had. This is what the General Account-
ing Office said, in analyzing the com-
mittee bill, was wrong with the bill.

We put a lot of stock around here in
what the General Accounting Office
says. Senator COCHRAN and Senator
BINGAMAN wrote to the General Ac-
counting Office and asked for their
analysis. This is not one of those full-
blown investigative reports. This is
just an analysis.

Do you want me to tell you how this
happened? These formulas are im-
mensely complicated, and I am not
going to try to boggle anybody’'s mind
with them. But I will tell you what
happened in the committee formula.
The committee formula penalizes the
poorest States in America who will
never, under this formula, significantly
improve their plight. But I will tell you
how it happened:; how the most affluent
States in America make out like ban-
dits, and the poorest States in Amer-
ica, where all the poor children are, get
what is left.

The committee came up with two
new factors. One is called the “effort
factor,” and one is called the ‘“‘equity
factor.”

The effort factor takes the average
per-pupil expenditure in your State, di-
vide it by the average per pupil expend-
iture of the Nation as a whole, and if
you come out above 100 percent you get
a bonus. They set a floor of 95 percent,
and a ceiling of 105 percent.

What does that mean? That means, if
Arkansas only spends 75 percent of the
national per-pupil expenditure, we have
to get to 95 percent before we get con-
sideration in the formula for effort.

This may not happen in my lifetime.
Not only is this formula discrimina-
tory in the extreme, but it remains
that way as long as it stands because
the poor States simply can never reach
the floor, no matter how hard we try
and how much effort we expend. We
cannot reach it.

But, if you are one of the more afflu-

-ent States, and you are spending 140
percent of the national average on your
children, you can let up, relax, and cut
spending. As long as you do not go
below 105 percent of the national aver-
age, you are in the clover. No matter
how hard we work, there is no gain. No
matter how lax the more affluent
States become, as long as they do not
get below the 1056 percent national per-
pupil expenditure, they lose nothing.

The second factor is “equity.” Equity
deals with the disparity of expendi-
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tures within a State. Disparity means
that the more affluent counties in a
State are spending more on education
than the poorer counties in a State.
But that has very little to do with a
State formula. That is because most
schools are funded primarily on a prop-
erty tax, and some counties have a
higher property tax than others.

So we do have a disparity between
the Mississippi Delta where the most
pervasive poverty in America exists in
Louisiana, Mississippi, and Arkansas,
parts of Tennessee, Illinois, Kentucky,
Missouri, and the northwest part of the
State, which is one of our most afflu-
ent areas.

So they say to the States in order to
encourage them to equalize expendi-
tures on children, we ought to take
some money away from you if the dis-
parity between northwest Arkansas
and southeast Arkansas is too great no
matter how poor southwest Arkansas
is.

And they put another floor and ceil-
ing on this equity factor. The floor is
95 percent, and the ceiling is 105 per-
cent.

Do you know what that means, Mr.
President? That means that as long as
the disparity in our districts is under
95 percent, they can never get consider-
ation for equity payments. And I will
not live long enough for that to hap-
pen. It is a double whammy to the
poorer States. They do not have the
means to achieve equity or effort con-
sideration so they cannot increase
their share under the formula.

On the other hand, in the more afflu-
ent States, if they do not have a dis-
parity problem, they can relax.

Let me tell you again. If this were
just DALE BUMPERS talking about this
formula, I would expect you to say,
“Well, he is upset because Arkansas
does not fare well.” You would be
right. I am upset because it is a perva-
sive, discriminatory formula.

But here is what the General Ac-
counting Office said about the equity
and disparity factors:

This represents a new policy direction for
the program to one of providing an incentive
for States to equalize per-pupil educational
spending. While a laudable goal, this meas-
ure may not be the best way to go about ac-
complishing this objective, and may be con-
trary to the purposes of the chapter 1 pro-
Bram.

The General Accounting Office goes
on to say:

The equity bonus factor provides greater
per-pupil funding in States with the smallest
sub-State spending disparities, and these
States tend to have fewer educationally-dis-
advantaged students.

Translated, what that means is it is
the most affluent States that are like-
ly to have the least disparity because
they have fewer poor students. The rea-
son we have great disparity is because
we have counties with unbelievable
poverty, and then we have some pros-
perous counties. So we do indeed have
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big disparities. But this equity bonus
factor locks in a formula which says to
the people of my State that you will
never get an extra dime under this for-
mula.

The General Accounting Office goes
on to say—and I want everybody to pay
special attention to what the General
Accounting Office said:

If the Federal Government is going to have
a policy of encouraging States to equalize
local school spending disparities within their
boundaries, then it should also have a policy
of reducing cross-State spending disparities.
It makes little policy sense to tell the States
to do something if the Federal Government
is not willing to do it itself. Reducing cross-
State disparities requires that differences in
States’ or counties’ financing capabilities
should also be included in the formula. Yet,
this was not done.

Mr. President, what does the General
Accounting Office say about the effort
bonus factor, the per pupil expendi-
tures of the States as a percentage of
national per-pupil expenditure?

By including per-pupil expenditures in the
formula twice, effort ls incorrectly meas-
ured, and its effect s improperly magnified.
No State school aid program that rewards ef-
fort, does so in this fashion.

They go on to say:

If a measure of per-pupll expenditures Is to
be used as an effort of rewarding formula,
the formula should also contain a Federal
percentage factor to properly take Into ac-
count the capacity of LEA’s to fund local
education spending.

In summary, the General Accounting
Office says the formula under which
this terribly perverse result occurred is
fatally flawed because it is the more
affluent districts who get all the
money under this formula. It is those
States that are the most affluent,
where there are the least number of
poor children and, therefore, the least
number of disparities between school
districts and spending on our poor chil-
dren. And they will continue to get
more of title 1 money, and my State
will continue to get less because we
cannot make any greater effort than
we are making.

I daresay, based on our per capita in-
come, we are making a lot bigger effort
than a lot of the more affluent States
who have a much higher per capita in-
come than we have.

So, Mr. President, the reason I am
shouting is because I feel so passion-
ately about what this does to my State
and other poverty-stricken States.
President Clinton and I spent virtually
4 years doing nothing but trying to
help an area known as the Mississippi
Delta, the 10 poorest congressional dis-
tricts in the State. We have done ev-
erything in the world and, incidentally,
we are making some progress. Those
people are beginning to see a little
light at the end of the tunnel.

I can tell you that this formula pro-
vides little help. It says no matter
what we do, it is not going to make
much difference. There is no way we
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can ever climb out of the hole that this
inequity puts us under.

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER. Who
yvields time?

Mr. KENNEDY. Mr. President, I yield
such time as I might use.

Mr. President, I have listened with
great interest to the Senator from Ar-
kansas describe his understanding of
this formula and what its implications
are with regard to Arkansas. His State
was provided under this fiscal year 1994
allocation some 69.9 million. Under the
current law in fiscal year 1995, 76.7 mil-
lion. Under our Committee formula, it
would be 76.5 million. I listened to him
talk about the impact of this program,
about the poor and poor children.

I think, obviously, all of us would
like to do a great deal more in terms of
poor children, and I think it is always
regrettable when we find ourselves in a
situation where we are depriving some
poor children to advantage other poor
children. That is, I think, one of the
more unfortunate aspects of any of
these formula debates.

I can remember that in our own Com-
mittee on Labor and Human Resources,
where we were trying to divide up a
limited amount of funds and decide
whether to have Meals on Wheels at
congregate sites or delivered at home.
You can feed three times as many peo-
ple at congregate sites than at home.
But, nonetheless, many people at home
need that food. So you end up with
needy, poor people fighting over very
scarce resources. That has certainly
been the case in terms of the title I
programs, Head Start programs, the
WIC Program, and many of the pro-
grams, including the Pell grant pro-
gram, that have tried to be a lifeline
for many of the neediest children and
students in our country. So it is always
a regrettable situation when we get
into those kinds of debates and discus-
sions.

I have to say that the administration
has attempted to provide additional
funding. They have in Head Start, and
they have tried in the Chapter 1 Pro-
gram, and in the other school reform
programs. Hopefully, we will have a
time in the not-too-distant future
where we are moving seriously to in-
crease help and assistance to poor chil-
dren all over this country.

I have to take serious exception with
the good Senator from Arkansas about
which formula is going to benefit the
poor children, however. As a result of
the Senator’s formula, in States such
as Florida with 350,000 poor children,
New York with 600,000 poor children,
California with 970,000 poor children,
the effect of the Senator's amendment
is to reduce Florida by $37 million, New
York by $48 million, and California by
$49 million compared to what the Com-
mittee recommended.

So before we start getting so worked
up about how unjust this formula is for
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poor children, look at what is going to
happen to the poor children—if this is
accepted—in these various States.
There are tens of thousands, hundreds
of thousands of children in those areas.
As a result of the amendment of the
Senator from Arkansas, we are going
to see those children deprived; those
children will be deprived.

As the Senator pointed out, these are
balances in terms of how we are going
to try and make some kind of adjust-
ment. I daresay in the States that he
talked about—Louisiana and Mis-
sissippi—we see a significant increase,
under the Committee formula, over ex-
isting law. So he is not going to get
any argument from this Senator about
trying to do more for Mississippi and
more for Louisiana. He would like to
do more and so would I, but not at the
expense of poor children in these other
States.

So, Mr. President, what have we tried
to do? We looked at the old formula
which had concentration grants. To re-
ceive these grants, you had to have
6,500 poor children in your particular
district, or have at least 15 percent of
your children be poor. Some commu-
nities had 14, some 13, some 12 percent,
and some had 6,000 poor children; they
were left out. We saw inequities in
those areas. In the basic grant pro-
gram, we said if you have 10 poor chil-
dren, you get some funding, and that
went to some of the most affluent dis-
tricts in this country; and we are
gradually phasing those districts out of
the program.

What have we replaced those with?
We have provided a weighted formula,
and that means giving high poverty
districts a higher per pupil grant than
low-poverty districts. Why? For the
reasons the Senator pointed out, and
the GAO points out: that the areas of
greatest need are where you have the
high concentrations of children in pov-
erty. These are the areas that have the
most need. These are places like Balti-
more, New York, Philadelphia, Detroit,
Boston, and Washington, which are
among the ten poorest cities in the Na-
tion, and many others; those places
have high concentrations of poverty.
The GAO said they are the areas that
need the greatest help and assistance.
So we used the weighted formula to
take that into account.

Then we have the cost factor, which
varies from State to State according to
the State per pupil spending. This tells
us the cost of providing an education in
each State. This exists in the current
formula, but we made adjustments
somewhat to benefit States such as
Mississippi and Louisiana.

Then we included in the formula an
effort factor that gives the States a
bonus for high fiscal effort; that is, if
they spend a lot on education relative
to their ability to spend. That is an in-
centive for those areas that are going
to provide more for education.

18547

Then we added an equity factor that
gives States a bonus for equalized
spending among school distriets. This
provides assistance to States that are
trying to reduce the disparity in spend-
ing. Well, in my State, we are attempt-
ing to reduce the disparity, but in a
different way:; we say to school dis-
tricts, “'If you want to tax your people
and spend a little more, we will not
hold that against you.”” We lose out
under that because you continue with
the disparity. But some States benefit
from some factors, and some bhenefit
from others; it's a balance. We have
also included a 100 percent State level
hold-harmless for this fiscal year so no
State will see an actual reduction in
funds when the new formula takes ef-
fect.

Now, you can draw all kinds of for-
mulas here. Mr. President, we have, I
know, 8 or 10 different formulas. I have
been around here long enough to know
that you can offer a formula that bene-
fits 26, 28, or 30 States and try and roll
the Senate on this.

And I daresay I have an amendment
that I can put out there that would
benefit my State even more and benefit
30 States at the cost of other States.
But I am reminded of a distinguished
statesman in 1982, one of our colleagues
here, who pointed out the purpose of
title I is to provide supplemental edu-
cation programs for poor children so
they will have an opportunity to learn
to the same high standards as other
children. It was not created to be an in-
come redistribution program which
equalizes the difference in per capita
income.

The committee formula as well as
the current formula is the result of a
delicate political compromise.

During the litigation of the chapter I
formula in 1982, 50 Senators in Con-
gress filed an amicus brief on behalf of
the State contesting the use of 1980
census data. That brief was led by
then-Senator Denton and included Sen-
ator BUMPERS and it stated the follow-
ing:

In constructing the compromise in 1978,
Congress acted deliberately and carefully to
build a balanced package. Congress tried to
include something for each geographic re-
gion, something for urban areas, something
for rural areas, something for rich States,
something for poor States, something for
large States, something for small States, and
thus shifting even a single building block of
the formula will unbalance the entire struc-
ture.

Mr. President, those are words of wis-
dom indeed. They apply to the formula
then and they apply equally to the for-
mula approved by the committee now
contained in S. 1513.

I daresay, Mr. President, there are
States where this whole process and
this formula has not worked fairly, and
that has been true, I think, in particu-
lar in California and also in the State
of Texas.
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We have tried to talk with those Sen-
ators about trying to provide addi-
tional kinds of help and assistance. We
have migratory legislation that helps
and assists the migrants that move
through those States and one or two
other programs where these States are
substantial beneficiaries. There are
other impacted States. The State of
Georgia does not do well under this for-
mula but in terms of the impact aid as-
sistance that it gets, Georgia does do
well and can assist many of the similar
kinds of children.

We have tried to look at the total
range of different Federal aid, whether
in the areas of Indian education, which
benefits States like New Mexico, or
other programs that affect poor chil-
dren and benefit other States that do
not do quite as well in this formula.

So, Mr. President, in any of these
various considerations, whatever we
do, there are areas which we know—all
of us—that there are needy and poor
children that still are not having the
kind of attention and assistance that
any of us would like.

Under the Bumpers amendment, how-
ever, we have States that have some of
the lowest State child poverty rates in
the country, 10.7 percent statewide
child poverty rate in one State. And
under the Bumpers amendment, that
State gets the same kind of per pupil
allocation as the high-poverty States
that he’s listed out here.

How do you figure that? How do you
think of that?

Mr. President, as I started off, I re-
gret this debate because I have too
much respect and affection for all
those who are sponsors and leaders on
the other side. They are all talking
about people that I care very deeply
about and that we would like to help
and to assist, and those are the need-
iest children in our country.

I take no satisfaction in this debate
and discussion, and we always find that
these are difficult and complex issues.
Maybe those are not the best ways. Ob-
viously, there is a balance. There are
many considerations.

You can vary and change each of
those ingredients in just a very small
or minor way, just by a few percentage
points, and you will see the swings of
millions of dollars away from poor
children in one place to another.

So as I mentioned, I regret that we
are in the situation where we are
struggling for the allocations of re-
sources.

I know my friends and colleagues
from Arkansas and from Mississippi
and from other States that are out
here, the people that are making this
case, are the ones that care the deepest
about those children, and those that
are debating on the other side I think
are among those that have the deepest
commitment.

So I appreciate and I respect and ad-
mire the arguments which are made,
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but I do think that there is sufficient
justification for the existing formula
that it should be retained.

Mr. President, how much time re-
mains on each side?

The PRESIDING OFFICER (Mr.
FEINGOLD). The Senator from Massa-
chusetts has 45 and %% minutes; the
Senator from Arkansas has 39 and 2
minutes.

Mr. BUMPERS. Mr. President, does
the Senator from Rhode Island wish to
speak?

Mr. PELL. I request 3 minutes.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. PELL. Mr. President, I am afraid
that some of us must oppose the
amendment offered by Senator COCH-
RAN and Senator BUMPERS. It has the
effect of producing dramatic swings in
funding largely to accommodate re-
gional demographics. Such a shift
could threaten the widespread support
for title I funding that exists today re-
gardless of the region of the country
from which one of us comes. Actually,
it could result in States ending up with
a larger piece of the pie and others
with a smaller piece. But it should be
borne in mind that no State loses
under a hold harmless provision.

By contrast the committee formula
is well balanced and fair. Those who
benefit come from the North, South,
East and West. The committee worked
pretty hard with the formula to ac-
knowledge that State spending on edu-
cation should be linked to both the
cost of education and to the State's fis-
cal capacity. The adjustments already
in the committee-reported formula add
several Southern States, some of which
are not wealthy but do make a major
investment in education and deserve to
be rewarded.

The pending amendment also in-
cludes a second fiscal capacity effort in
which need is measured without suffi-
cient consideration of the differences
in the cost of living in different areas
of our Nation. Several large States
with very large concentrations of pov-
erty experience significant losses of
funding, something I believe we should
avoid.

Also, the amendment—and here I am
talking about the amendment—strikes
the incentives in the committee for-
mula that help States that spend heav-
ily on education relative to their over-
all fiscal capacity, and it helps those
States that have brought a substantial
level of equity to their State education
finance programs. I fear that removing
both the effort and equity incentives
would send a wrong message to the
States. It would create a situation
where States that do not devote a large
portion of their resources to the edu-
cation of children would, in the end, re-
ceive the most title I funds. This obvi-
ously is not fair and I know we all
would wish to avoid it.

I urge, therefore, that our colleagues
join me in opposing the amendment.
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The PRESIDING OFFICER. Who con-
trols time?

Mr. BUMPERS. Mr. President, I yield
to the Senator from Mississippi 20 min-
utes.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. COCHRAN. Mr. President, let me
start off my remarks by inviting atten-
tion to this chart that is displayed be-
hind my desk here.

It shows in yellow those States which
will do better under the Bumpers-Coch-
ran amendment than they do under the
committee bill. They will get more
money under the chapter I program.

The States in white will get less

under the Bumpers-Cochran amend-
ment than they will under the commit-
tee bill, but this does not mean that
they do not get a lot of money. Some of
those States already get very high per-
centages of funds in relation to the
number of poor students in those
States.
_ There are 30 States in yellow which
do better under the Bumpers-Cochran
amendment. There are 20 States in
white.

The other thing that is shown on this
map is the location of the students
throughout the country who suffer
from the highest poverty rates. Those
are the poorest students in America,
and you can see by looking at this map
where they are located.

The purpose of bringing that to the
attention of the Senate is to confirm
what the distinguished Senator from
Arkansas said when he talked about
where the money goes under the
amendment we are proposing as com-
pared to where the money goes under
the committee proposal.

Mr. President, children who live in
poverty are the most vulnerable chil-
dren. They are the ones who are the
most likely to do poorly in school.
They are the ones who are most likely
to drop out. They are the most likely
to end up with low-wage jobs or with
no job at all. They are the most likely
to go to prison. They are the most like-
ly to end up on welfare.

In testimony before the Labor Com-
mittee, Secretary Riley pointed out
that 82 percent of those in prison in
America today are school dropouts.

Poor students in  high-poverty
schools perform worse than poor stu-
dents in low-poverty schools.

As a matter of fact, the performance
of all students in a school, regardless of
their economic circumstance, suffers
because of a high concentration of pov-
erty. This achievement gap between
the students in the high- and low-pov-
erty schools widens as the children
move through elementary grades into
junior high school.

In 1965, the Congress passed legisla-
tion to allocate Federal funds to help
provide remedial education instruction
to the poorest school districts in Amer-
ica.
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Congress recognized the impact that
concentrations of low-income families
have on student achievement and the
ability of school distriets to support
adequate educational programs.

The chapter 1 program has evolved
from that beginning, and it has made a
tremendous difference in the lives of
millions of children over the past three
decades.

In another statement to the commit-
tee, Secretary Riley, said earlier this
year:

When you have a flood that threatens a
levee, you give most of your attention over
to sandbagging the weakest part of the levee.
You don't spread your sandbags around. You
concentrate. Well, that has to be true with
education as well, and we have a flood of
problems in our high poverty schools.

But under the committee bill, chap-
ter 1 is insufficiently targeted to high-
poverty communities and schools. The
scarce resources are spread very thin,
and will dilute our efforts to make a
real difference.

The ineffectual targeting of these
funds will leave the poorest districts
with insufficient funds to serve all of
their high-poverty schools and low-
achieving children.

While I commend very sincerely the
committee and its membership for the
hard work they put into this bill and
the commitment the chairman and
ranking member have shown to the
children of America, I do not believe
the Improving America’s Schools Act
as proposed, fulfills the original prom-
ise of title 1. It does not adequately
concentrate the funds where they are
needed most, in the poorest schools.
Our resources must be focused in those
areas that have a particularly high
number of educationally disadvantaged
and low-income students.

Included in the statement of purpose
of the committee bill is the following
declaration;

The most urgent need for educational im-
provement is in schools with high concentra-
tions of children from low-income families
and achieving the National Education Goals
will not be possible without substantial im-
provement in such schools.

In order to fulfill the purpose, the
bill calls for distributing resources, in
amounts sufficient to make a dif-
ference, to areas where needs are great-
est.

But does the bill accomplish its stat-
ed purpose? Do these funds get to the
children who need them most?

The answer, I am afraid, is ‘“‘no."”

The bill provides a generous funding
effort bonus, which was described very
well by the distinguished Senator from
Arkansas. It goes to those States that
spend the most on their students from
State resources. This so-called effort
factor is also used in the cost factor
elsewhere in the bill and has the effect
of rewarding wealthy States because
they have the resources to spend more
on their students.

Now, in my State of Mississippi, as in
other States where the tax base is rel-
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atively low compared to the more
wealthy States, you may be surprised
to find that we spend a much higher
percentage of tax revenues on edu-
cation than most other States do. I
think Mississippi is in the top 10.

And do they get anything for that ef-
fort, that effort to allocate the highest
percentage of their tax revenues to
education? No, under this bill they do
not get anything for that. That is not
counted as effort.

You only get rewarded for effort if
you are rich to start with. That is what
this committee formula does. Not only
does that penalize the poorest States,
it does not take into account the num-
ber of school-aged children a State is
responsible for educating. That is con-
trary to the very purpose of the act.

The bill also creates a new equity
bonus. This factor uses a coefficient of
variation among school districts—
which is the average difference in dis-
trict spending per pupil from mean or
overall average district per pupil ex-
penditure in an individual State. If this
sounds confusing—it is.

Try to figure out how to measure
that and what it measures. I will be
surprised if any 2 of the 100 Senators
would come out with the same answer.

Mr. President, this equity bonus is
bad policy. The bonus purports to pro-
mote State-wide equalization of fund-
ing by the States with floor and ceiling
limits that keep it from having any
real leverage.

The only real effect the equity bonus
has is to increase the funding that will
be allocated to the State of Iowa.

Now I know that is not the intent. I
did not say that was the intent. I said
it was the only real effect.

The Bumpers-Cochran amendment
has been developed from an analysis
done by the Government Accounting
Office. It is consistent with the purpose
of the chapter 1 program, and it con-
forms to the policy of helping those
who need the help most.

This amendment redirects chapter 1
funds to those States with the greatest
percentage of school-aged children liv-
ing in poverty. That is what it does. It
ensures that each State continues to
receive sufficient resources to continue
and operate its programs. It does not
penalize these States in white., They
still get a lot of money out of this pro-
gram.

The amendment does not affect the
within State targeting formula, either,
which will provide better targeting to
the poorest schools within a State.

I want you to look at this bar graph
and what it shows. It shifts very little,
really, from the States that derive
funds under this bill that are so-called
wealthier States to those that are
poorer,

Here is a general depiction of what
current law gives those States. That is
what the committee bill would do. It
leaves them relatively unchanged as
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far as their positions with each other is
concerned.

But what the Bumpers-Cochran
amendment does is lift poorer States
more nearly to the level of the amount
that larger States and wealthier States
are getting per student in poverty. And
that is the difference between Bump-
ers-Cochran and the committee for-
mula.

Let me just give you one example of
the changes that are made by the
Bumpers-Cochran amendment.

A poor student in the State of Mis-
sissippi would receive 3817 in chapter 1
funds in remedial instruction assist-
ance. Under current law, that same
student would receive $711. In contrast,
a poor student in Connecticut would
receive $927 instead of the $998 he or
she would receive under current law.
The committee bill, however would in-
crease the Connecticut student’s share
to over $1,000.

So the Bumpers-Cochran formula re-
places the committee ‘‘effort’ and ‘“‘eq-
uity' factors with a more accurate
measurement of children in poverty to
be served. The Bumpers-Cochran
amendment uses a ‘‘relative income
per school-aged child factor" which is
calculated simply by dividing adjusted
county income by the number of
school-aged children. And we can all
figure that out. It is not mysterious or
convoluted as the committee bill's eq-
uity formula is.

Ours is the only formula under con-
sideration that fulfills the promise of
the chapter 1 program by targeting our
resources to high-poverty areas. The
chapter 1 program is not a general-aid-
to-schools program. It was and is in-
tended to meet the needs of children in
poverty and to improve their edu-
cational opportunities and give them
the chance—to give them the chance—
that children in wealthier schools
have.

Under our formula, 28 States do bet-
ter in the first year than they do under
the Pell-Kennedy formula and 3 stay
the same. In the third year, when the
hold harmless is reduced to 85 percent,
30 States do better than under the
Committee formula. The 10 States with
highest concentrations of poverty re-
ceive increases; the 10 States with the
smallest percentages of poor children
receive reductions.

I urge Senators to help us provide
better opportunities for the most dis-
advantaged students in America and
vote for this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. BUMPERS. Mr. President, I yield
the Senator from New Mexico 8 min-
utes.

Mr. Presgident, how much time do I
have remaining?

The PRESIDING OFFICER. Twenty-
seven minutes.

The Senator from New Mexico is rec-
ognized.
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Mr. BINGAMAN. Mr. President, I ap-
preciate the time being yielded by the
Senator from Arkansas. I congratulate
the Senator from Arkansas and the
Senator from Mississippi for the
amendment, which I support. This
amendment does seek to improve the
formula which the committee has pro-
posed for the distribution of title I
funds from the Federal level to the
States. It improves it by making the
formula more related to poverty, and it
eliminates two very highly question-
able elements that are included in the
committee’s proposed formula; that is,
the elements of effort and equity,
which the Senator from Arkansas and
the Senator from Mississippi both dis-
cussed.

Before describing the deficiencies in
the committee’s formula, I want to
just refer to the charts that have been
referred to by my colleagues and point
out how this issue affects my own
State of New Mexico.

If you look at the chart that the Sen-
ator from Arkansas has put by his
chair, you can see that the child pov-
erty, the percent of children living in
poverty in my State of New Mexico is
among the highest of any States listed
on that chart. There are two others
higher, Mississippi and Louisiana. Mis-
sissippi is at 33 percent, Louisiana is at
30 percent, and then New Mexico is at
26 percent.

The map which the Senator from
Mississippi has put up I think makes
the point very dramatically. I have a
small copy of that here. He has here a
map that shows in black the distressed
counties, which are defined as ‘“‘twice
the U.S. poverty rate, low-income, or 3
yvears of unemployment.”” That is how
they determine that. When you look at
where the black on that map occurs, an
awful lot of it occurs in the State of
New Mexico. Clearly, the children in
my State are significantly impacted by
how this debate is resolved tonight.

I have been very disturbed by the for-

mula which has been incorporated in
the committee substitute—disturbed
‘because, at the Federal-to-State level,
the formula, in my view, does not
achieve the targeting which we are try-
ing to accomplish: to poor students, es-
pecially those students who attend
schools with high concentrations of
poverty, which we have been saying
throughout the more general debate
are so important in this bill,

The formula does work for the goal of
targeting within-State allocations.
However, it does not do so in the por-
tion of the formula that deals with the
allocation from the Federal Govern-
ment to the States, and that is what
Senator BUMPERS and Senator COCHRAN
are trying to correct. The reason it
does not do this is because, though it
does include a weighting factor which
looks to numbers and percentages of
children in poverty, it also includes
these other two factors which are unre-
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lated to poverty or to the targeting to
poverty. The two factors, again, are
the effort factor and the equity factor.

The equity factor penalizes States
which are not very equalized, as meas-
ured by the measurement set out in the
formula as the coefficient of variation.
This gets fairly arcane, to try to de-
scribe all the detail of this. But, suffice
it to say that, clearly, there is a great
weight put on this equity factor,
which, as I said before, does not target
poor children, which is the main pur-
pose of the overall title I legislation
that we are trying to pass here.

We have very limited Federal re-
sources to help our poor children, and,
clearly, to direct those resources to
States which may or may not have a
need for them solely on the basis of an
equalization factor does not make
sense. We need to target that funding
on the basis of income in those States
and on the basis of their ability to help
their children.

On the issue about resources, I had a
group of principals in my office today
from my home State. They repeatedly
expressed concern about the fact that
less than 2 percent of our Federal budg-
et goes to education. Clearly, when we
have a very, very small amount of the
Federal budget going to education, we
need to do everything in our power to
see that those funds go where they are
most needed.

The other factor used by the commit-
tee, and eliminated by the Bumpers-
Cochran amendment, is the effort fac-
tor. That factor simply, again, does not
belong in a title I formula because it
invariably results in penalties for poor
States, and this is, after all, intended
to help poor States. If we want to
measure effort, why do we not measure
a State’'s total resources and compare
it to a State's total expenditures on
education? Use that measure of effort,
and my State of New Mexico comes out
in the top 10 States. Or look at how
much a State taxes itself compared to
its own tax base. If you use that meas-
ure, Mississippi gets a very substantial
boost.

But if you use the committee’s meas-
ure, which compares per capita income
to per pupil spending, then every single
one of the States with the highest child
poverty rates in the Nation, with the
exception of West Virginia—all of
those States do worse. Why is this so?
States with low per capita incomes can
simply not afford to dedicate as high a
proportion of their spending to edu-
cation as richer States do. They have
to take care of sewers and roads and
public safety as well as education.
They just do not have as much to
spend. Furthermore, their citizens have
lower incomes and are unable to be
taxed at the level that States with
wealthier citizens are able to tax.

I would be very pleased to see this
amendment adopted and see the em-
phasis on effort and equity eliminated
from the formula.
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I am also happy to see the income
factor brought into this formula, as the
Bumpers-Cochran amendment would.
That factor brings into the formula a
recognition that it is low-income areas
that have the most difficulty in supply-
ing remedial services to their poor
children. By and large, these are the
same areas that have the most pro-
found problems—the most profound
problems—of dropouts and teen preg-
nancies and low-birthweight babies and
poor academic achievement. It is clear-
ly true that big cities with high per
capital incomes, such as New York and
Boston, have their problems as well.
But the fact is that rural America—the
States with the highest child poverty
rates are in rural America, and gen-
erally they do not have the resources.

A recent report by the Department of
Education on the condition of edu-
cation in rural schools states that
rural schools have limited fiscal re-
sources to address rising education
costs and that increases in poverty
have disproportionately impacted rural
children.

Thus, the formula which looks to in-
come, and not to things like effort and
equity, is much more logical as a way
of providing funds for poverty.

I understand the interest of the com-
mittee in school equity. It has been a
long time interest of mine. Last year, I
proposed a bill to establish a Commis-
sion on School Financing to study this
issue and how more equitable school fi-
nancing could be promoted not only
within States but across the country.
Although my proposed legislation did
not find support from the committee at
that time, the committee did hold
hearings on school finance equity. We
heard from several witnesses—all of
whom were quite eloquent with respect
to the vast disparities in school fund-
ing and the resulting disparities in edu-
cational opportunity for students.

However, those witnesses could not
describe for us a single measure of
school equity—it was clear from that
hearing and from the research I have
done that different conditions in dif-
ferent areas could require different lev-
els of spending. One dollar spent in a
homogeneous suburb would not equal
$1 spent on a remote school serving
children from an Indian reservation or
$1 on children in the inner city.

Recognizing the complexity of this
issue, I have asked the General Ac-
counting Office to study the issue of
school finance equity, how it can be
measured and achieved, and methods of
encouraging it at the State and local
level. That work will take many
months and will encompass many
tasks. It is a complicated issue.

But the committee has made it a
simple issue—it has adopted the coeffi-
cient of various approach to school eq-
uity. While it may be the only objec-
tive measure we have of equity at the
moment, it is certainly not a very good
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one. Let me quote from the Congres-
sional Research Service memorandum
of July 26, 1993, on Variations in Ex-
penditures Per Pupil Among Local
Educational Agencies with the States
which describe the limitations and dis-
advantages of using Census Bureau ex-
penditure data for calculating expendi-
ture disparities—that is, the COV—
among State LEA's

These calculations do not adjust for dif-
ferences among LEA's In pupil needs, which
in many cases are recognized by categorical
State and Federal ald programs which pro-
vide additional funds to LEA's with high pro-
portions of special needs pupils. For exam-
ple, expenditures per pupil might be rel-
atively high in an LEA because it has a high
number of disabled, limited English-pro-
ficient, or poor children, such that the
States’ school finance program provides ad-
ditional sums on behalf of such pupils. There
might also be additional costs associated
with population sparsity or density, for
which these calculations also do not
account * * %,

There are significant differences among
LEA's in a State in the costs of providing
educational services. In particular, salaries
for teachers and other staff vary widely
among LEA's in many States. While salary
variations might partially reflect differences
in teacher ‘‘quality,” they are also influ-
enced by such factors as overall labor supply
and demand conditions in each area, average
experience of the LEA's teacher, general liv-
ing costs, or the extent and effectiveness of
teacher unions * * *,

These reasons, plus problems with
the data collection process itself—that
is, that data are often stale and re-
ported inconsistently within States—
make this COV disparity test a rough
and often misleading measurement of a
State's equalization.

Yet, based on this very rough meas-
ure of equity, the committee moves
millions of dollars away from States
which may or may not be meeting pu-
pil's needs in an equitable fashion to
the handful of States which have suc-
cessfully equalized—by reason of either
a rigorous equalization scheme, or by
virtue of small size or homogeneity as
CRS notes is the case with Rhode Is-
land and Delaware, or by virtue of hav-
ing predominantly broad-based, coun-
ty-level LEA's which is noted by CRS
with respect to the relatively low
equalization coefficient of North and
South Carolina, Florida, and West Vir-
ginia. States that have large county
wide LEA's will encompass disparity
within the LEA and the differences be-
tween LEA's will be considerably less—
thus the COV which is the basis for the
equity factor, will be considerably less-
ened.

To reiterate, we have very limited
Federal resources to help our poor chil-
dren—why should we direct those re-
sources to States which may or may
not have a need for them—solely on the
basis of an equalization factor that
may be more the result of geography or
LEA size than deliberate equalization
efforts?

For these and a host of other reasons
the equity factor as applied by the
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committee is simply not the way we
should go if we want to do something
about school equity. And I most cer-
tainly do.

The other factor used by the commit-
tee and eliminated by the Bumpers-
Cochran formula is the “‘effort’ factor.
That factor simply does not belong in a
title 1 formula because it invariably re-
sults in penalties for poor States and
this is, after all, a poverty program.

If we want to measure effort—why
don't we measure a State’s total re-
sources and compare it to a State’s
total expenditure on K-12 education?
Use that measure of effort and New
Mexico comes out in the top 10 States.
Or look at how much a State taxes it-
self compared to its tax base. Use that
and Mississippi gets a big boost. But
use the committee's measure—which
compares per capita income to per
pupil spending and every single one of
the States with the highest child pov-
erty rates in the Nation—all save West
Virginia—does worse. Look at Fein-
stein formula—those States all im-
proved considerably when this element
removed. Why is this so? States with
low per capita incomes can simply not
afford to dedicate as high a proportion
of their spending to education as richer
States—they have to take care of sew-
ers and roads and public safety along
with education—they just don’t have
as much to spend. Furthermore, their
citizens having lower income, they are
unable to tax at the levels that States
with wealthier citizens are able to tax.

So I am very happy to see effort and
equity go. And I am happy to see the
income factor brought in. That factor
brings into this formula a recognition
that it is low-income areas that have
the most difficulty in supplying reme-
dial services to their poor children. By
and large those are the areas that have
the most profound problems of drop-
outs, teen pregnancy, low birth weight
babies, and poor academic achieve-
ment.

It is true that big cities with high
per-capita incomes such as New York
and Boston have these problems too—
but those cities frequently have more
resources to try to deal with those
problems than do the poor areas. The
fact is that rural America—and States
with the highest child poverty rates
are rural States—generally does not
have those resources. The recent report
by the U.S. Department of Education
on the condition of education in rural
schools states that rural schools have
limited fiscal resources to address ris-
ing education costs and that increases
in poverty have disproportionately im-
pacted rural children. Thus a formula
which looks to income and not to
things like effort and equity is much
more logical approach to providing
funds under a poverty program. And
that is what this is supposed to be—a
poverty program—although it is dif-
ficult to tell that when the committee
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propounds a formula which gives a big-
ger percentage increase to title I fund-
ing to Connecticut with 10.2 percent
child poverty rate, than to Alabama
with a 23.3 percent rate.

We have serious problems in this
country—our educational system is
failing to help our most vulnerable
citizens—poor children. If we seriously
intend to help those children we have
to recognize that our precious Federal
resources have to go where the need is
greatest—and that might not be our
own particular State. In the committee
I proposed and voted for a formula
which would have provided New Mexico
with less money than the committee
formula—but I did it because I thought
it was the right thing to do—because
my formula got more money to more
poor kids. The Bumpers-Cochran for-
mula shifts title I resources away from
States with high income counties and
lower concentrations of child poverty
and to the poorer States. We all know
of hideously poor areas in our States
and all want as much help for those
areas as we can get—but we cannot ig-
nore the kind of evidence of need which
Senators BUMPERS and COCHRAN have
brought to us today.

In my State over 1 in 4 children lives
in poverty; in Senator COCHRAN's al-
most 1 in 3 children is poor. It is time
to finally send our money where the
children living in concentrations of
poverty live and to send that money in
amounts sufficient to make a dif-
ference in their educations.

I urge my colleagues to support this
amendment.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
myself 3 minutes.

As we mentioned before, in this for-
mula we have tried to consider a vari-
ety of factors. But this is not a redis-
tribution of income program. That has
never been the purpose of this program.
The purpose of this program is to try
to positively impact the lives of chil-
dren who are particularly disadvan-
taged. That has been the spirit of the
program, and that is what we have
tried to do in our formula.

In fact, we have considered a variety
of factors: the weighted formula factor
to aid areas with high concentrations
and high numbers of students in pov-
erty; the cost factor; the State effort
factor; and the equity factor.

The fact of the matter is, New Mex-
ico receives a 14 percent boost in our
formula over current law. New Mexico
also receives $8.3 million under title I
of the Bureau of Indian Affairs set-
aside. That also represents money for
poor children. In effect, New Mexico's
poor children are counted once under
Title I, and if they are children of Indi-
ans, they are counted again. They do
not do that in other States, but they do
in New Mexico. And we still increased
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their funding 14 percent in our formula.
That is not even to mention the $34.5
million that New Mexico receives in
impact aid. We did not say, “*Well, be-
cause they get the impact aid, we will
give them less Title I money.”

While people are getting so worked
up about the inequities of our formula,
we might pause to ask what the logic
and rationale of counting poor children
twice in New Mexico is. Understand, I
am not opposed to how it works. I
think the challenges for Native Ameri-
cans are some of the most difficult,
compelling challenges children any-
where face. However, when we are com-
ing out and talking about justifying all
of our positions on this, I find it some-
what difficult to agree with my col-
league from New Mexico. I certainly
agree that impact aid is important; we
receive about $5 million in my State
too, and we are glad to get every dollar
of it. And I think we should be careful
to keep the whole picture in mind dur-
ing this debate: Title I, impact aid, and
other programs as well.

I think, Mr. President, that the effect
of this amendment would be to signifi-
cantly reduce the kind of assistance to
children delivered in major poverty
areas. Under this amendment, Califor-
nia will receive $50 less for every poor
child. That figure reaches $100 per pupil
in New York, and over $100 per poor
child in the State of Florida. Puerto
Rico loses $12 million under this for-
mula and has a child poverty rate of 66
percent, twice the poverty rate of any
State in the Union.

We may not have it perfectly right,
but I daresay, even the Washington
Post wrote approvingly that:

The Clinton administration has been push-
ing hard for a better formula. . .. The Senate
Labor and Human Resources Committee last
week produced a compromise that would
phase out some of the misdirection in two
¥years, partly by changing the formulas by
which states can reduce a school's allocation
one year to the next (currently, it's very
slow), and partly by cutting a few steps out
of the elaborate State-to-county-to-district-
to-school process by which the funds reach
their ultimate direction.

As I said, it is difficult to argue with
the concept of getting additional funds
into areas where there are poor chil-
dren. I made that argument before, and
I am not going to state it again.

If I could yield to the Senator from
Illinois and then the Senator from
Iowa. How much time remains, Mr.
President?

The PRESIDING OFFICER. Thirty-
eight and a half minutes.

Mr. KENNEDY. I yield 10 minutes to
the Senator from Illinois, and 10 min-
utes to the Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 10
minutes.

Mr. SIMON. Mr. President, I know it
is easy when you are on this floor and
you put a formula together and you get
the numbers, to get 50 votes. But I have
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from time to time voted for formulas
where the State of Illinois was not a
beneficiary because I believed it bene-
fited the Nation. And that is the kind
of situation we are in right now.

Take a look at that map behind Sen-
ator COCHRAN. It is very impressive.
There is only one minor thing that is
wrong with that, it ignores the poverty
numbers. In the city of Chicago, there
are 313,000 poor kids in the public
schools. If you look at this map, it does
not even get a dot on there. I look
down at my State, and I see three
small rural counties and they are on
the map. Something is wrong. The Rob-
ert Taylor Homes in Chicago probably
has more population than any one of
these three counties. It is just totally
ignoring the numbers.

I heard the distinguished Senator
from Arkansas say this is the worst
formula he has ever seen. Let me tell
you how we have improved the current
law. Under the current law, in my
State of Illinois, the North Brook/Glen-
view District, which has 1 percent of
students in poverty, gets $12,309 per
student in poverty. The city of Chi-
cago, which has 313,000 poor students,
gets $453 per pupil. Lake County, the
Lake Forest School District, a very
wealthy school district, gets $3,900 per
pupil. The Waukegan School District
with 5,714 poor students gets $165.

I could go on.

This really is a fair formula. I do not
see our friend from Arkansas on the
floor, but the cosponsor is the Senator
from Mississippi. I would be interested,
if he can respond, the current law gives
43 percent of these funds to the highest
poverty districts. The Senate bill, the
formula we have, makes it 54 percent.
What is the percent under the Bump-
ers-Cochran amendment, if my col-
league can give me the answer?

Mr. COCHRAN. Mr. President, if the
Senator will yield, the percentage the
Senator is asking for is what percent-
age of what?

Mr. SIMON. Is what?

Mr. COCHRAN. What is the percent-
age referred to? I heard your percent-
ages. You said current law is 43 per-
cent, the committee bill is 60 percent,
or something like that.

Mr. SIMON. Twenty-five percent of
school districts with the highest pov-
erty rates. This focuses on them.

Mr. COCHRAN. What our bill does is
target the money to those with the
highest percentage of poverty within
their districts.

Mr. SIMON. What I am trying to get
at is the flaw in the Senator's amend-
ment. He is focusing on percentages
rather than numbers. The map shows
that. The city of Peoria—I do not re-
member the numbers in poverty there,
but it is a very high percentage. It does
not even make it. Milwaukee, WI, has
some poor people, poor students in Mil-
waukee, WI. Sorry, it does not make it
on this map. I think we have to recog-
nize a deficiency there.
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Second, I would underscore to my
colleague from New Mexico, for whom I
have great respect, if we are going to
do just what benefits our State, each
one of us, then I am not going to vote
for American Indian education. Now
the reality is I support it because I
think it is important. But Illinois does
not get a penny from that. If each of us
is going to be so provincial that we say
if this does not benefit my State an-
other $10 I am not going to vote for it,
we are not going to benefit the Nation.

I cannot tell you how, when there is
a poor child in Milwaukee, WI, and
that poor child does not get help, that
it is going to hurt Illinois. But I know,
intuitively, that is the case. And so we
put a formula together that ignores the
numbers.

Yes, we may pick up 51 votes here,
and I suppose the odds are that we will,
but we do not serve the Nation well. I
hope we have the courage to do the
right thing.

This formula may not be perfect; no
formula is. It is always a lot of com-
promise. But this formula really con-
centrates on helping poor children, and
that is what we ought to be about in
this body.

Mr. BUMPERS. Mr. President, I won-
der if the Senator from Illinois will
yield.

Mr. SIMON. Very briefly for a ques-
tion.

Mr. BUMPERS. I was in the Cloak-
room, and I heard the Senator ask me
and Senator COCHRAN how our formula
works.

Mr. SIMON. Yes.

Mr. BUMPERS. It is weighted like
yours except for two things: equity
bonus factor and the effort bonus fac-
tor, both of which the GAO says will
take us in the opposite direction of
what we are trying to accomplish.

Mr. SIMON. I have not read the GAO
report, but let me talk about the eq-
uity factor. If there is anything in here
I eriticize, it is that we did not put
enough for the equity factor. The dis-
parity that we have between rich and
poor school districts in our States is
something we ought to be addressing
and we are not addressing. We address
it just slightly here, and we ought to
be addressing it more.

The second is the effort factor, and I
would make a correction to my friend
from New Mexico on this. This is State
spending on education relative to
States' fiscal capacity. It is not that
you are spending a flat amount per
pupil. I think these are both very prop-
erly in this formula. I think we have
put together here something that
makes sense for the Nation.

Real candidly, it may not make sense
temporarily for your State, whatever
State you are from. But it really
makes sense for the Nation. I am sen-
sitive to the people of the State of Illi-
nois, and I try to fight for the people of
the State of Illinois, and, yes, my State
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does benefit slightly from this. But my
title is not Illinois Senator; it is Unit-
ed States Senator. We have to look at
the national interest as we cast this
vote.

I yield my time.

Mr. HARKIN addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

The Senator from Iowa is recognized
for 10 minutes.

Mr. HARKIN. Mr. President, we have
a lot of formula fights around here, and
none of them are ever perfect. How-
ever, I believe the Pell-Kennedy for-
mula is fair and it is balanced. I think
any effort to change it ought to be re-
jected. It is more fair and more bal-
anced, I believe, than the one being
proffered by the Senator from Arkan-
sas and the Senator from Mississippi.

I was listening to what the Senator
from Illinois was saying. I noticed Iowa
here. We have some counties down here
in southern Iowa with poverty rates ex-
ceeding 20 and 25 percent. They are not
depicted on there.

I see Florida. Florida has a lot of in-
tense areas of distressed counties, yet
they lose money. They lose money
under Bumpers and Cochran. So does
Colorado, and they have a lot of these
little black dots, if that is what you
are looking at there. They lose money
under Bumpers and Cochran.

I heard my friend from Mississippi
say a little while ago that the Pell-
Kennedy formula only helped rich
States. Well, I am sorry. Go back and
look at it. Our formula helps West Vir-
ginia, helps it quite well, and that is
certainly not a rich State.

I think the alternative formula
misses the mark. Let me try to explain
what the Pell-Kennedy formula does
again. The Federal-to-State allocation
includes a weighting provision to pro-
vide additional funds to areas of high
numbers or percentages of low-income
children. That is in the Pell-Kennedy
formula.

However, there is an additional part
of the formula that includes incentive
payments for State effort and equity.
With the addition of these incentives,
this formula breaks new ground.

Some say they are unnecessary. I dis-
agree. I think we have to recognize a
few simple realities. First, the underly-
ing premise of title 1 programs is that
it will provide supplemental services
for the education of economically dis-
advantaged students. Unfortunately, in
far too many schools the resources are
insufficient and title 1 is not providing
the supplemental services that were
envisioned.

Second, the Federal Government
right now provides about 6 percent of
the revenues for elementary and sec-
ondary schools—small but very impor-
tant. In 1980, it was 11 percent, and
that has fallen to 6 percent, and with
the budget constraints, it is probably
not going to go up very much more
than now.
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Some States have placed a high pri-
ority on education and providing State
resources for K through 12. Schools in
all these States are heavily financed by
local property taxes, and so what hap-
pens, Mr. President? We know what
happens. If you have high property val-
ues, you have good schools. If you have
poor areas, you have bad schools.

Now, some States have taken very
aggressive action to equalize funding
so that all children will have an equal
opportunity to succeed. However, other
States have not addressed these huge
financing differences.

So what we have built into the Pell-
Kennedy formula is a carrot, a reward
to say to States: Look, if you will do a
better job at equalizing your formulas,
you will get better help. That is what
the effort and equity provisions are for,
to reward and encourage these States.

Read Jonathan Kozol's book “Savage
Inequities.'’ He portrays the differences
that exist in our Nation’s schools.

In our country, property taxes fund
local schools. So if you have a wealthy
district, you have good schools; poor
districts, you have poor schools.

Now, in my State of Iowa—and I am
very proud of it—in the 1970's, our
State legislature passed very aggres-
sive laws to equalize this, to say that if
you have a rich district, you are going
to get less of the State aid for schools
than if you have a poor district. That
started in the 1970’s. I think it is one of
the reasons why our Iowa students K
through 12 always place in the highest
in all of the tests—math and science
and everything else. Iowa students al-
ways place highest because we have
equalized it to the greatest extent pos-
sible. There are other States that have
not done that.

I ask the proponents of this amend-
ment, the Senator from Arkansas and
the Senator from Mississippi, how have
your States done in equalizing their
benefits to these poor school districts?
Take a look at it. That is what we are
saying here. If your State has made a
good effort, you will get a little bit
more. We are trying to provide that in-
centive. I say it to the Senator from
Arkansas, too. That is all we are trying
to do. We do not have enough money to
spend in every rich district in the
country, so we are trying to get the
States to make a little bit more of an
effort.

That is all the Pell-Kennedy formula
does. You can talk about how many
States win and how many States lose,
but the Pell-Kennedy formula is fair. It
may not be perfect. Obviously, if each
of us could draft a formula, we would
draft it to benefit our States. But that
is not the case here. We drafted a care-
ful formula to do two things: provide
money for concentrations where that is
necessary, to meet the needs of those
kids in highly concentrated areas, and,
second, to try to give some incentive to
States to do better on their own in
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equalizing their formulas. That is why
I would urge my colleagues to support
the Pell-Kennedy formula and to reject
the proposed change in that formula.

The PRESIDING OFFICER. Who
yields time?

Mr. BUMPERS. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. Eighteen
minutes.

Mr. BUMPERS. And how much time
does the—

The PRESIDING OFFICER. Twenty-
four minutes.

Mr. BUMPERS. Mr. President, Sen-
ator COCHRAN and I are not trying to
punish the more affluent States, but if
you look at the map, you can see where
the poverty is. You see those black
areas? That is where twice as many
people live below the national poverty
rate. That, friends, is poverty. And
what does this formula do to redress
that? It gives more money to the more
affluent States. It is true that poor
States get a little bit more, under the
committee formula,

While most States get a little bit
more under the committee's proposed
formula, it is because there is a 87 bil-
lion-plus authorization. But please do
not do us any more favors like this. We
cannot stand it. I am reminded, in
looking at that map of Willie Sutton.
Someone asked him, "“Why do you rob
banks?’ He said, ‘“Because that is
where the money is.”

This program is intended to help poor
children and the money ought to be
going where the poor people are, and it
is not. Take the State of Massachu-
setts—and I am not picking on the
floor manager's State—but take the
State of Massachusetts with 6 million
people, and Arkansas with 2% million
people; 24 percent of our children are in
poverty, and 13 percent of the children
in Massachusetts live in poverty. We
get $704 under the committee bill. Mas-
sachusetts gets $1,023, 40 percent more
than we get per child. They get be-
tween $40 million and $50 million more
even though they have only slightly
more poor children than we have.

Do not do me any more favors like
this.

In Arkansas, we are at T0 percent of
the per-pupil expenditure of the na-
tional average, which is a little over
$5,000 per pupil. Thirty-one States are
below the national average. But if you,
like Arkansas, are at 70 percent, and
you are about third or fourth from the
bottom in per capita income, I promise
you my children will be dead before
they match the 95 percent level for ef-
fort the committee bill has demanded.
The committee says that until you
reach 95 percent of the national per-
pupil expenditure average, you cannot
get another penny under this formula.

You think about that. And when you
are trying to reach such massive fig-
ures as the difference between 70 per-
cent and 95 percent of the national av-
erage, the children in my State will be



18554

dead before they get another nickel
under this formula.

What did the General Accounting Of-
fice say about the so-called equity
bonus on disparities? In my State we
have a property tax which pays about
50 percent of our education expendi-
tures. You might not like it, but that
is the way it is. We have a property
tax. The more affluent counties spend
more money on schools, but not be-
cause of a State requirement. The
State actually sends more money to
the poor counties than they do to the
more affluent counties. But if the
counties that have a little more money
and want to spend a little more on edu-
cation and increase their property tax
a little bit more, why should they not?
They should. But they should not ever
plan on getting any more money under
this formula because they will never
reach the 95-percent level in the equity
bonus set out by the committee, or the
so-called “‘equity bonus per person’’ ex-
penditures per child.

Here is what the General Accounting
Office said. I want you to listen to this.
This is what the General Accounting
Office said about the equity bonus fac-
tor:

The equity bonus factor has a floor on it
that eliminates the incentive for improve-
ment in States with the greatest spending
disparities.

The Senator from Illinois made much
of the fact that the committee is try-
ing to get the States to eliminate the
disparities in spending on students, and
that is a very laudable goal. But the
formula in effect says, don't worry
about it, you will never reach it.

The General Accounting Office says
there is no incentive to improve—and
there is not—especially for those poor
States. Then why have such a factor?

I will tell you exactly why it is in
there. It is in there to make sure that
the wealthiest States in America—New
York, Maine, Connecticut, Rhode Is-
land, Pennsylvania, Illinois, Ohio—get
the money. They get the money, and
they will continue to get more. I
thought the Civil War was over. How-
ever, the States on that map with all
those black dots will never benefit
from this formula.

Mr. President, somebody had to come
early and stay late to think up this for-
mula. How in the world can you justify
the most affluent States of America,
which I just named, getting anywhere
from $1,000 to $1,200 per poor child, and
the State of Arkansas getting $704, the
State of Alabama getting $710, and the
State of Mississippi getting $742? How
do you justify that? Answer: you can-
not.

We probably will not prevail on this
vote. A few in this body have gone to
dinner, will walk in not having heard
the debate, and will walk down to the
floor managers, and, say, ‘‘How should
we vote?”

It is so discouraging, Mr. President.
You do not see any little black dots in
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Massachusetts. You do not see any lit-
tle black dots in New York. You do not
see any in Iowa. You do not see any in
Indiana. Look where they are. Why do
you think I have worked as hard as I
have on this amendment? Because this
is a demonstration of a significantly
inequitable formula.

There is one thing I want to say
about this that is good. The committee
said if you do not have 5 percent of
children in poverty in your school dis-
trict, you get nothing. That is a step in
the right direction.

Mr. President, I yield the floor, and
reserve the remainder of my time.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I lis-
tened carefully to the Senator from Ar-
kansas. I draw his attention to the
fact, for example, under his formula
the State of Utah—which has the third
or fourth fewest poor children in the
country, third or fourth lowest number
of poor children in the country—and
under the Bumpers formula, they have
one of the highest increases; one of the
highest increases. They go up 9.8 per-
cent, and they have 10.9 percent poor
children.

So, with all respect, I would have the
facts, and tell those to the mothers of
children in California or New York or
Florida where you have hundreds of
thousands; 350,000 poor children in
Florida; 600,000, 970,000, and every one
of those poor children under the Sen-
ator’s formula goes down. You wonder
why we work so hard at the formula.

We might not have it perfect, Mr.
President. But if you start balancing
these various factors out—this is just
looking over the list. I was beginning
to become convinced, until I started
looking over the facts of this: 10.9 per-
cent; three other States have lower
numbers; 9.8 percent increase, and one
of the fewest numbers.

Mr. President, we have tried. All
right. Go back to the percent of in-
come—Utah is 15,000; Arkansas, 15,006;
and, Utah 15,007—and we find that the
income is virtually the same, one of
the lowest numbers of poor children in
Utah, one of the highest increases
under the Bumpers formula.

Yet, we see the dramatic reduction in
the coverage of where the concentra-
tion of poor children are. As we have
said, and as the Senator from Arkansas
said, this is not a redistribution for-
mula, this is not a redistribution; it is
a program that should be targeted on
the children, targeted on the cost of
education, targeted on the efforts that
are being made in those States to pro-
vide funding for the education, and tar-
geted on the efforts of the State to re-
duce the disparity. Those are the fac-
tors that we have included in there.
You can vary those to some extent.
You can say ‘‘just poor children” and
come out one way. It does seem to me
that this is a balanced formula.
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As I say, I regret the fact, and I wish
we had additional kinds of resources to
be able to deal with all of those. But,
quite frankly, when you look at how
the formula works in those particular
instances—and I did not have the
chance to go through others, but I
think there are others—look at how it
even works on Puerto Rico. Under this
formula, Puerto Rico loses $12 million,
and they have a child poverty rate of 66
percent, which is twice the rate of any
State in the Union. I do not know how
they fell through the cracks when you
are talking about the number of poor
children. But that is the effect. There
are going to be more poor children that
are going to be adversely affected
under this program.

How much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 19 minutes remaining.

Mr. KENNEDY. I yield 5 minutes to
the Senator from Iowa [Mr. HARKIN].

Mr, HARKIN. I thank the chairman.
There is one State the chairman left
out. If this formula is so all-fired per-
fect, I say to my friend from Arkansas,
here is New Hampshire with one of the
lowest poverty rates—7 percent—and
they get an increase. If it is all-fired
perfect, how come that happens?

To follow up with what the chairman
said, the Senator from Arkansas leaves
the implication out there that some-
how the formula we came up with does
not help poor States. Well, tell that to
Mississippi. Mississippi, under the Pell-
Kennedy formula, is better than cur-
rent law—not as good, obviously, as
what the Senator from Mississippi
wants, but it is better than current
law; Louisiana, better than current
law; West Virginia, better than current
law; South Carolina, better than cur-
rent law. These are all poor States. We
just did not give as much as what the
Senator from Arkansas wants.

Second, let us turn to this chart. I
have been looking at this, and I was
quite intrigued by it. I saw the big
chart on the other side. I looked at the
little one here with all these little
black dots on it. I could not quite fig-
ure it out at first, but now I have it fig-
ured out. It is a very ingenious little
chart, all these little black dots, with a
lot in Arkansas and a lot in Mis-
sissippi. I looked down here at New
Mexico and Arizona, and I saw big
counties with these big black dots out
there. I read what those black dots
mean. It says ‘“‘a distressed county with
twice the U.S. poverty rate, low in-
come and/or 3-year unemployment.”’

So what could happen is you could
have a county out here in West Vir-
ginia—it is colored black there—with
twice the U.S. poverty rate—I will take
the extreme—which might have two
people living in the county. But you
could have a county up here in Massa-
chusetts, or in Chicago, and it could
have 5,000 kids, maybe not twice the
poverty rate but may be one-and-a-half



July 28, 1994

times the poverty rate. It does not
show up here. This chart is as phony as
a $3 bill. It does not give you an indica-
tion of where the real need is, because
you might have just a few people in one
of those counties out there and, yet,
you have high concentrations in New
York, or Chicago, or Miami, or even,
ves, Los Angeles, south Los Angeles.
This chart really does not tell it all.

I believe the Pell-Kennedy formula is
fair. It does not provide for these big
swings in States, which this amend-
ment will do. What the effect of this
amendment, I fear, will be is that it
will start to pit States against one an-
other, with poor kids in one State
against poor kids in another State.
Hopefully, that is what we tried to
fight against in the formula we came
up with.

Last, the Senator from Arkansas is a
good pleader. If I ever have to go to
court, I want him as my attorney. He
makes a great argument. But if you
look behind the argument, you have to
ask yourself in these States: What is
the State doing in its effort to equal-
ize, to make sure that those areas of
the State where they have high prop-
erty taxes, high-income areas, where
the State is saying you have a respon-
sibility to fund other parts of the
States, where we have low property
taxes and poor people and low incomes?
That is part of the formula we build in
here, and I believe it is vital that we
send that strong message to the States.

I yield the floor.

The PRESIDING OFFICER. Who
yvields time?

Mr. BUMPERS. How much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator has 9 minutes remaining.

Mr. BUMPERS. Does the Senator
from California wish to speak?

Mrs. FEINSTEIN. I do. If there is
time, I might speak at this time, or I
will speak later.

Mr. BUMPERS. You are opposed to
the amendment, are you not?

Mrs. FEINSTEIN. That is correct.

Mr. KENNEDY. How much time do I
have?

The PRESIDING OFFICER. The Sen-
ator has 15% minutes.

Mr. KENNEDY. I yield 7T minutes to
the Senator from California.

Mrs. FEINSTEIN. Mr. President, I
understand the emotion and the pas-
sion behind the comments of the Sen-
ator from Arkansas, and I must say I
feel some emotion and some passion
about this subject, too. As a matter of
fact, I had my staff pull the text of Ec-
clesiastes, chapter III, which says there
is a point in time for everything, and a
time for every affair under the Heav-
ens. It goes on to say that there is a
time to be born and a time to die, a
time to plant and a time to uproot the
plant.

I think that tonight is the time real-
ly to join the fight on chapter I, be-
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cause I am one of those that joins Sen-
ator BUMPERS in a dissatisfaction over
chapter I. I would like to, hopefully,
without too much passion and emotion,
make the case, because the way I look
at it, it comes down to one basic ele-
mental truth: a poor child is a poor
child. You can have redundant factors,
and you can have hold-harmless for-
mulas, but if the money does not follow
the poor children of the Nation, an
enormous disservice is done. And the
money does not follow the poor chil-
dren of the Nation under the Kennedy-
Pell formula.

As Senator KENNEDY pointed out, my
State has the largest number of poor
children in the Nation—969,762 poor
children. Yet, we are a high-cost State,
not a poor State. And there are pockets
of poverty all over the State. A poor
child in California, under the Pell-Ken-
nedy formula, would get $783. A poor
child in Connecticut—and a poor child
is a poor child—would get $1,025. A poor
child in Massachusetts, $1,024. A poor
child in New York, $1,082. A poor child
is a poor child. A poor child in Rhode
Island, $1,064. In Connecticut, there are
53,000 poor children. In Massachusetts,
there are 120,570. In New York, there
are 597,134. In Rhode Island, there are
20,539.

My point is that the money does not
follow the poor children, and that is
the flaw with whatever formula any
committee comes up with. The time
has come to change the formula. In
Texas, it is $729 a poor child, not $1,000,
with 803,000 poor children.

So my State loses $21 million, a
State that has a deficit of $5 billion,
that cannot raise local taxes because of
proposition 13, that has a budget defi-
cit that is $5 billion in debt, and that
spends 40 percent of its budget on the
education of children.

So the more children you have that
are poor, the more you are disadvan-
taged under this formula. It is just
fact. It happens that way. You can add
cost, you can add effort, you can put
redundancy on redundancy, and all it
does is keep money from where the
poor children are in the Nation and
where they are moving. The fact is
poor children move.

That is what appeared to me last
year when Senator KENNEDY and I en-
tered into a colloquy, and this year the
proposal is going to be worse. Only 2
percent of chapter 1 funds go to school
districts in which more than 75 percent
of students are poor. Less than half of
chapter 1 funds goes to schools consid-
ered to be high poverty areas.

We will receive 11 percent of all chap-
ter 1 grants, $667 million out of $6.3 bil-
lion. While the number of poor children
in my State grew by almost 250,000
children, almost 40 percent between
1980 and 1990, there was no adjustment
in California’s allocation for 13 years
or any other States. For California the
failure to use updated data cost $126

18555

million in 1993 and cost growth States
a total of over $400 million in that year
alone.

The money does not follow the child.
A poor child is a poor child. The money
should be directed on an absolute for-
mula grant as to where the poor chil-
dren really are in this Nation, and they
should follow those children. It should
be updated periodically. It should not
have to wait 10 years or 13 years. If we
follow this same rationale, by the year
2000 there is going to be enormous dis-
crepancy—if we follow this same for-
mula.

So, I would like to just point out a
couple of things in my State that are
going to happen. This is a projected in-
crease between 1990 and 2005. We will
have a greater than 40 percent increase
in poor children in these areas; San
Diego, San Bernadino, Riverside, the
Los Angeles area, in the entire central
valley, Fresno. More and more by then,
California will be dominantly people of
color, poor—which already is happen-
ing—more and more immigrants, more
and more illegal immigrants.

In the areas that are slashed diago-
nally, there will be a 25 percent to 40
percent increase, and in the areas this
way a 25 percent increase in poor chil-
dren.

So the situation is only going to
compound dramatically under Ken-
nedy-Pell in terms of numbers.

The difference in per-pupil resources
is created by something in the chapter
1 formula called the cost factor, and
that raises or lowers State allocations
by up to 20 percent. As an example of
one of the school districts getting the
less funding——

The PRESIDING OFFICER (Mr.
RoOBB). The time yielded to the Senator
from California has expired.

Mrs. FEINSTEIN. Is it possible to
have yielded a few more minutes?

Mr. KENNEDY. I had thought the
Senator was going to speak in opposi-
tion to the Bumpers amendment, mis-
takenly. I have others who want to ad-
dress that.

I think in fairness to those, particu-
larly since those States are going to be
affected, maybe the Senator from Ar-
kansas will yield time.

Mrs. FEINSTEIN. That is fine. I have
all night. I can wait.

I thank the Senator very much.

The PRESIDING OFFICER. Who
yields time?

Mr. BUMPERS. How much time do I
have?

Does the Senator have someone who
wishes to speak?

Mr. KENNEDY. Senator JEFFORDS
wished to speak. I yield 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized for up
to 5 minutes, with the time charged to
the time of the Senator from Massa-
chusetts.

Mr. JEFFORDS. Mr. President, I rise
in support of the title 1 formula.
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Vermont really does not have any-
thing to gain or lose by either formula.
We are going to get the same amount
under the Bumpers-Cochran as we did
under the Kennedy formula, the com-
mittee formula.

But I believe that it is important for
those of us on the committee to take a
look at the problems and priorities of
the Nation on a more global scale and
put regional differences aside.

The formula we are considering
today is a result of 2 years of investiga-
tion on the part of the committee, 2
years of crafting a formula which in-
corporates and combines suggestions
from policy experts, children advo-
cates, the administration, the General
Accounting Office, and others, and rep-
resents a constructive new direction
for Federal chapter 1 funding.

Most importantly, the committee
formula represents an intricate balance
between several interrelated factors;
State poverty, the cost of providing
educational services, State tax efforts
for education, and the degree to which
a State has equalized funding across
State lines. This last factor I consider
particularly important.

I urge my colleagues not to tinker
with one part of the formula, for it will
affect the delicate balance that has
been created.

The formula recognizes that it costs
more to educate poor children when
they attend schools which have high
numbers of concentration of poor stu-
dents and provides grants up to 40 per-
cent higher to serve students in those
types of schools. It recognizes that the
cost of providing educational services
to children also varies from State to
State on account of cost-of-living dif-
ferences between those States and the
cost-of-education difference between
those States.

Furthermore, for the first time, the
formula provides rewards and incen-
tives to those States which carry a
high tax burden for education, and to
those states which have achieved a suf-
ficient degree of equity in funding for
public schools across the State. And
that has been a very severe national
problem. We should reward those
States that have tried to do something
about the equalization of funding
among the States.

No formula will account for the needs
of every State. I think the chairman
did an excellent job crafting a formula
that puts policy before politics, and in
doing so sets a bold and positive new
policy for Federal education funding.

Let me just make a few points about
the competing formula which has been
advocated here by Senators BUMPERS
and CoCHRAN. This formula ignores the
effort and equity factors put forward
by the committee. As I said, these are
very important factors for a new for-
mula, factors which I believe represent
a constructive new Federal policy.

In the committee formula, States are
rewarded when they show a high fiscal
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effort to support education, regardless
of their wealth. States are rewarded
when they have made progress towards
equalizing funding across district lines.

My State and many States will tell
you it is incredibly difficult, and we
failed this year in our effort to make
our system bhetter. The formula we are
debating now will eliminate the factors
and, in my mind, will be a significant
step backward in developing a formula
for the future.

While no formula is perfect, this one
would reward those who spend the least
on education for their children in those
States where the Federal Government
already picks up more than their fair
share of the tab.

Many of these same States have sig-
nificant amounts of federal money
coming from various programs across
the spectrum. Vermont, I know from
my own analysis of our situation, has
less Federal money coming in from
other Federal programs, education and
otherwise, than many of the States
who would benefit under this formula.

In addition, while the formula would
benefit my own State only slightly, it
would destroy the chapter 1 program in
several States where the problems of
poverty are severe. That is why I would
be against it and recommend a vote
against it.

For instance, California with nearly
one-eighth of the poor children in the
country, would lose nearly $50 million
under the competing formula.

Mr. President, I again want to echo
that I feel it is critically important
that we establish new Federal policy,
and the formula this committee has
worked on has done an excellent job to
bring new factors in that will provide a
much more equitable situation for our
schoolchildren, especially those in pov-
erty.

Mr. President, I yield the floor and
yield back my time.

The PRESIDING OFFICER. Who
yields time?

Mr. BUMPERS. Mr. President, how
much time do I control?

The PRESIDING OFFICER. The Sen-
ator from Arkansas controls 8 minutes
and 40 seconds. The Senator from Mas-
sachusetts controls 2 minutes and 3
seconds.

Mr. BUMPERS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arkansas.

Mr. BUMPERS. Mr. President, my
friend from Iowa, one of the dearest
friends I have in the U.S. Senate, called
the map which sits behind Senator
CoCHRAN, phony. You think about that.
I know that he is a well-intentioned
person. I know that he cares about poor
people. I know his heart is in the right
place.

But how can he call those black dots,
where the poverty rate is twice the na-
tional average, phony? I would like to
take the Senator from Iowa over into
the Delta of eastern Arkansas and take

July 28, 1994

him to about 10 or 15 counties where
those black dots are. It is not two poor
people, as he suggested. It is thousands
and thousands of poor children, mostly
black.

The Senator from Iowa said, if we
stay like this, we are just going to pit
States against each other. You could
not have fired on Fort Sumter and
come up with a worst case of pitting
States against States than the com-
mittee formula.

I have pointed out at least twice, and
maybe three times, in the course of the
evening that the big bucks, $900 to
$1,200 per poor child, are going to New
York, Massachusetts, Pennsylvania,
Connecticut, Rhode Island, Indiana. No
black dots in those States. They have
poor children, but they do not have the
concentrated poverty that I am talking
about. It is not just the concentration
of poverty, it is the concentration of
poor children.

I do not begrudge New York, Massa-
chusetts, or any of those States the
amount of money they get under this
formula. I want them to educate their
poor children as well.

Why is a poor child in New York or
Pennsylvania or even Vermont worth
$1,200 each and a poor child in my
State only worth $700? Talk about pit-
ting State against State.

And the Senator from Massachusetts
said, **Well, look at Senator BUMPERS'
and Senator COCHRAN's formula. My
goodness gracious, look at Utah. Poor
little old Utah, with about a million
people and an 11 percent poverty rate,
2 percent less than the State of Massa-
chusetts, and they are getting just
about the same amount of money Mas-
sachusetts is getting.”

Well, look at Utah.

Our formula is not perfect. It is de-
signed on what the GAO said was the
best you could do.

I was practicing law one time and an-
other lawyer told me a story about a
guy that had just been charged with
murder. And he told the cop, he said,
“Why are you looking at me? Look at
that jaywalker. Why don't you arrest
him? The guy committed murder and
he says, ‘‘Get that jaywalker.”

And here we have, ‘“‘Look at Utah.
Why don't you look at Utah? Don't
look at New York and Connecticut and
Rhode Island and Massachusetts and
all the other States that make off like
bandits. Look at Utah.”

Mr. President, there is one unassail-
able fact: the wealthy get wealthier
under this formula.

If this were just a Senator from Ar-
kansas speaking, pay no attention. It
is the investigative arm of Congress on
whom we rely for almost everything,
the General Accounting Office. What
do they say? They say that this for-
mula to disburse $7 billion-plus, to try
to help poor students in the schools of
America, has the very opposite effect.
Not me, the General Accounting Office.
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They say the equity bonus factor in-
serted in the committee’s formula,
under the guise of saying we want dis-
parities eliminated will have the very
opposite effect. It will not eliminate
the disparities.

And in light of that, they said, “Why
is this even in the formula?"” And with
regard to the so-called effort bonus fac-
tor, where you take the average per
pupil expenditure in your State and
compare it with the per pupil expendi-
ture as a national average, 31 States
are below the national average.

My State is at 70 percent. The com-
mittee bill says, “Until you get up to
95 percent, you are stuck at $704."”

Do you know what that would re-
quire in a State like mine? It would re-
quire something like a 20-percent prop-
erty tax increase; a 2-cent sales tax in-
crease. We cannot do it. We are a poor
State. That is the reason I am plead-
ing.

But the committee says this is the
fairest formula they could come up
with. And what they are saying is,
‘‘Senator, your children will lie in
their graves before the State of Arkan-
sas will ever get to 95 percent of the ef-
fort. And, therefore, as long as this for-
mula is in effect you will never get an-
other penny under the so-called effort
equity bonus.”

What did the General Accounting Of-
fice say about that? There is no incen-
tive for the poor States, where most of
the poverty children are, to try to
reach it, because they cannot. It is not
an incentive. Neither the effort to
eliminate disparities within States has
an incentive in this, nor does the in-
centive to get people to spend more per
pupil in this bill. On the contrary, both
of them are disincentives.

And so let me just say, in closing, to
my colleagues, if you are from Massa-
chusetts, New York, Ohio, Illinois,
Pennsylvania, Rhode Island, or Con-
necticut, you would be an idiot to vote
against this. It is what we call in Ar-
kansas ‘‘a bird nest on the ground.”

And if it passes and it becomes law,
to all the States that we are talking
about, you are locked in. It would take
a mammoth effort to ever get another
nickel under this formula.

Mr. President, do I have any time re-
maining?

The PRESIDING OFFICER. The Sen-
ator has 21 seconds remaining.

Mr. BUMPERS. I yield to the Sen-
ator from Mississippi the remainder of

my time.

The PRESIDING OFFICER. The Sen-
ator from Mississippi is recognized for
up to 15 seconds.

Mr. COCHRAN. I thank the Senator
for yielding.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
letter from the GAO addressed to me
and the Senator from New Mexico [Mr.
BINGAMAN], on an evaluation of the for-
mula alternatives before the Senate
now.
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There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

GENERAL ACCOUNTING OFFICE,
HEALTH, EDUCATION AND HUMAN
SERVICES DIVISION,

Washington, DC, June 7, 1994.
B-257503
Hon. THAD COCHRAN,
U.S. Senate.
Hon. JEFF BINGAMAN,
U.S. Senate.

The Senate is considering a new formula
for distributing federal assistance for the
educationally disadvantaged under title I of
the Elementary and Secondary Education
Act amendments of 1994, The new formula,
described in Senate bill 8, 1513, would dis-
tribute federal aid for the educationally dis-
advantaged on the basis of four factors. In
response to your request, this letter provides
our views of these four factors in light of the
program’'s objective to target funds to chil-
dren with the greatest need.

Under 8. 1513, funds would be allocated
under one formula, which contains four fac-
tors:

The first is a weighted measure of poor
children that serves as a proxy for the num-
ber of educationally disadvantaged children.
The weighting scheme provides a higher per
child allocation to school districts in coun-
ties with high poverty rates and high num-
bers of children in poverty.

The second 1s a state average per pupil ex-
penditure factor, a measure of total state
and local spending on education per pupil,
that serves as a proxy for state costs of pro-
viding chapter 1 services.! Under current
law, this factor cannot exceed 120 percent or
fall below 80 percent of the U.S, average.
Under S. 1513, this factor would range be-
tween 115 and 85 percent of the average per
pupil expenditure in the United States.

The third is an effort bonus based on state
per pupil spending expressed as a percentage
of state income, which is a proxy for the
level of “effort" the state makes in funding
elementary and secondary education In the
state. However, this factor must range be-
tween 95 and 105 percent of the nation’s aver-
age effort, rewarding those states with the
greatest effort with a bonus in their chapter
1 per pupil funding.

Fourth, an equity bonus generally based on
the coefficient of variation in per pupil edu-
cation spending in the state? serves to re-
ward states that have low disparities in per
pupil spending in the state; states with great
disparities will be penalized. This factor
must also range between 95 and 105 percent;
states with the lowest disparities are weight-
ed 105 percent, giving them a bonus in their
chapter 1 per pupll funding.

In summary, while the goals of 8. 1513 are
laudable, the new grant allocation formula
may not be appropriately designed to in-
crease targeting to high poverty areas and to
reward states that reduce inequities in per
pupil spending. An unintended consequence
of adopting the new formula may be to
produce less—rather than more—targeting to
educationally disadvantaged children.

EXTRA WEIGHTING FOR AREAS WITH HIGH

POVERTY LEVELS COULD BE INCREASED

The bill's proposed formula provides extra
weighting, which results in somewhat higher
funding per child, to target additional funds
to serve children in areas with high con-
centrations of poverty. In a 1992 report, GAO
recommended that counts of children receive

Footnotes at end of letter,
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greater weight in high poverty areas to bet-
ter reflect the greater number of education-
ally disadvantaged children in these areas.?
However, the weighting scheme adopted in S.
1513 may not provide high enough weight to
sufficiently target dollars to counties with
high concentrations of educatlonally dis-
advantaged children. For example, the need
for chapter 1 funding in high poverty coun-
ties may be as high as 150 percent of the need
in low poverty counties, but the welghting
scheme in S. 1513 is insufficient to provide
allocations that will compensate for this 150
percent difference In need.

STATE AVERAGE PER PUPIL EXPENDITURE IS A
POOR PROXY FOR COST OF CHAPTER 1 SERVICES

Our earlier report also criticized the cur-
rent cost factor because it overstated cost
differences and unfairly benefitted wealthier
states that can afford to spend more on edu-
cation. S. 1513 tries to correct this blas to
some extent by reducing the range of this
factor from between 80 and 120 percent of the
U.S. average to between 85 and 115 percent.
However, we belleve that the current meas-
ure of per pupll expenditure is a poor proxy
for the cost of providing chapter 1 services.

EFFORT BONUS FACTOR MAY NOT TARGET HIGH

NEED STATES

The effort bonus may target more aid to
states with lower concentrations of children
in poverty and less to states with the highest
concentrations of such children. Such
targeting would be contrary to the objective
of the program, which Is to target more
money to those places with greater con-
centrations of poverty and, hence, more edu-
cationally disadvantaged children.

The rationale for using an effort factor is
to introduce a financial incentive into the
formula for low spending states to Increase
their effort to adequately fund their edu-
cational systems. However, placing a floor
on this factor of 5 percent less than the na-
tional average substantially reduces the im-
pact of this Incentive. Because of the 95-per-
cent floor, a low spending state that in-
creases its effort may get little additional
benefit in the form of a larger chapter 1
grant. Similarly, by placing a 105-percent
celling on this factor, a high spending state
that decreases its effort may not have [ts
chapter 1 grant reduced substantially.
EQUITY BONUS FACTOR MAY NOT PROVIDE IN-

CENTIVES FOR STATE REDUCTIONS IN SPEND-

ING DISPARITIES

Finally, the equity bonus factor, while well
intended, is not likely to serve its intended
purpose—as an incentive for a state to de-
crease In-state per pupll spending dispari-
ties—for three reasons:

(1) Chapter 1 funding is such a small por-
tion of total school spending that it is un-
likely that it will cause states to change
their school ald formulas to produce smaller
spending disparities.

(2) The floor placed on the factor so that it
cannot be less than 95 percent substantially
weakens the incentive for states to reduce
per pupil spending disparities for precisely
those states with the largest Inequities.

(3) The restriction that the factor can be
no more than 105 percent significantly re-
duces the penalty for states with the small-
est variation in per pupil spending whose
performance deteriorates.

The equity bonus may tend to target less
aid to some states with larger spending dis-
parities in per pupil funding and generally
higher rates of child poverty and education-
ally disadvantaged children while targeting
more assistance to some states with the
smaller spending disparities and generally
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lower concentrations of child poverty and
educationally disadvantaged children. This
would happen because some states with
smaller spending disparities also generally
have smaller economic disparities and,
hence, fewer poor children.

ADDING A FUNDING CAPACITY FACTOR WOULD
IMPROVE FORMULA

One way of both targeting high poverty
areas and promoting greater equalization s
to include a measure of county or state fund-
ing capaclity in the allocation formula. For
example, in our 1992 report, we recommended
the inclusion of an income factor that would
target localities with limited capacity to
fund remedial services. Such a factor would
target more—rather than less—assistance to
areas with the highest concentrations of edu-
cationally disadvantaged students.

Coples of this correspondence will be pro-
vided to interested parties upon request. If
we can be of any further assistance please
call me on (202) 512-8403 or Jerry Fastrup on
(202) 512-7211.

Sincerely,
CORNELIA M. BLANCHETTE,
Associate Director,
Education and Employment Issues.

FOOTNOTES

1Under S. 1513, chapter 1 is redesignated as title I.

2The coefficient of variation in per pupll spending
{s a statistical measure of the degree to which per
pupil spending varies in a given state.

3-Remedial Education; Modifying Chapter 1 For-
mula Would Target More Funds to Those Most In
Need" (GAO/HRD-92-16, July 28, 1992).

TARGETING CHAPTER 1 FUNDS—AN
EVALUATION OF FORMULA ALTERNATIVES

BACKGROUND

The goal for funding Compensatory Edu-
cation Services was established at 40 percent
of state per pupil spending when Chapter 1
was authorized in 1965. This need standard is
reflected In the current Chapter 1 formula
which allocates federal funds in proportion
to 40% of state per pupil spending.

Appropriations for Chapter 1 amount to
only 35% of remedial education spending
needs, leaving 65% either unfunded or at the
discretion of states and local school districts
to make up the funding gap.

Low-income school districts are at a fund-
ing disadvantage due to their relatively
weak local tax bases. They must undertake
substantially larger tax burden to meet the
40% funding goal for remedial education.

CHAPTER 1 REAUTHORIZATION ISSUES RELATED
TO THE SCHOOL FINANCE EQUALIZATION ISSUE

8. 1513 brings federal policy into the school
finance equalization issue by including an
“equity” factor that rewards states that
have low spending disparities among local
school districts.

The 8. 1513 equity factor is a flawed indica-
tor of states' success in achieving equall-
zation and should not be used because it di-
rects limited federal resources to low-need
states.

Chapter 1 funds should be allocated from
the Federal government to the States using
an equalizing formula that offsets the fund-
ing disadvantage of low-income schools. This
can be accomplished by introducing an in-
come factor that targets Chapter 1 funda to
low-income areas.

The income factor proposed in the Bump-
ers/Cochran Amendment is the same type of
factor most states use in allocating their
school ald funding, including, for example,
Massachusetts, Kansas, New York, Mis-
sissippi, and Utah.
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COMPARISON OF VARIOUS FORMULA ALTER-
NATIVES IN TERMS OF TARGETING ADDITIONAL
AID TO HIGH POVERTY STATES
Formulas Compared:

(1) Current Law

(2) 8. 1513 (Committee)

(3) 8. 15613: no effort (Feinstein)

(4) S, 1513: no effort or equity factor

(5) 8. 1513: no bands on equity factor

(Hatch)

(6) Current Law with income factor (Bump-
er/Cochran)

TABLE 1.—FUNDING PER CHILD IN POVERTY

13

13 Low
High
Formula

poverty
States States
Poverty rate (percent) ..... 2356 112
Current law : $736 8902

Percent ditference from current law:

3. 1513 +0.1 +0.6
No effort or equity factor +26 =22
Feinstein +32 04
Hatch +39 +23
Bumpers/Cochran +102 -6l

Conclusions: In terms of targeting in-
creased aid to high poverty states,

The committee formula {s virtually no dif-
ferent from current law., Current law pro-
vides $736 per poor child to the high-poverty
states and $902 per child to the low-poverty
states. 5. 1513 provides slightly more to both
groups and, by implication, less to the states
in the middle group.

The Bumpers/Cochran option is the only
formula under consideration that substan-
tially increases targeting to high-poverty
areas, Increasing aid to high poverty states
by 10% while reducing ald to low-poverty
states by 6%.

Eliminating the tax effort and equity fac-
tors from S. 1513 provides a modest increase
in targeting to high poverty states (an addi-
tional 2.6%) and reduces aid the low-poverty
states a modest 2.1%.

The Feinstein and Hatch proposals provide
additional assistance to the high poverty
states but this i1s accomplished by reallocat-
ing aid from the middle group of states. The
Feinstein proposal reduces ald to low pov-
erty states by only 0.4% while the Hatch pro-
posal reallocates aid from the middle group
to both high- and low-poverty states.

EQUALIZATION ACHIEVED UNDER VARIOUS
FORMULA ALTERNATIVES

The tax burden local school districts would
have to undertake to reach the 40% funding
goal for Chapter 1 is much greater in low-in-
come school districts. Their greater tax bur-
den reflects the economic disadvantage they
face in funding remedial services.

Under the current law formula, low-income
states would have to tax themselves at rates
35% above the national average. In contrast,
the low-poverty states could meet the spend-
ing goal with tax rates nearly half the na-
tional average (see table 2).

TABLE 2.—LOCAL TAX BURDENS REQUIRED TO FULLY
FUND REMEDIAL SERVICES UNDER THE CURRENT
CHAPTER 1 FORMULA

[US. average=100]
Percent—
Poverty  Tax bur-
rate den
13 High poverty States 236 136
13 Low poverty States 112 32

The goal of school finance equalization is
to distribute grant funds so that all school
districts are able to makeup the funding
shortfall with equal tax burdens.
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How equalizing a particular formula is can
be determined by comparing the extent to
which they offset disparities in tax burdens
required to fully fund remedial education ex-
penditures needs.

Table 3: Reduction in financing disparities
under various formula alternatives compared
to current law

Disparity reduction

Formula alternative:

(percent)
8.1513 . 4.0
Felnsteln (no r.ax ei‘fort;) 6.4

S. 1513 no effort or equlr.y fac-
BOXE s v mwipacs S smsn i e ek s mis st 5.6

No floor or celllug on equity
favor ........... =L 5.6
Bumpers.fCchh.ran 15.5

These results lead to the followmg conclu-
sions:

All the formula options make only modest
improvements in offsetting the financing
disadvantage of high poverty states.

The committee formula (S. 1513) makes the
smallest improvement in equalizing the allo-
cation of chapter 1 funds, reducing tax bur-
den disparities by just 4%.

The Bumpers/Cochran alternative makes a
significant improvement, equalizing tax bur-
den disparities 15.5%.

The G formula reduces financing dispari-
ties the most, 19.3%.

The Feinstein, LAl (the Committee for-
mula without the tax effort and equity fac-
tors), and the Hatch formula alternatives
provide only slightly more equalization than
the committee formula but conslderably less
than the Bumpers/Cochran alternative or the
G formula.

The attached table provides information
on the tax burden disparities of all 50 states.

The PRESIDING OFFICER. All time
under the control of the Senator from
Arkansas has expired.

Who yields time?

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, how
much time do I have?

The PRESIDING OFFICER. The Sen-
ator controls 1 minute and 40 seconds.

Mr. KENNEDY. I yield the remaining
time to the Senator from Pennsylva-
nia.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized
for up to 1 minute and 40 seconds.

Mr. SPECTER. Mr. President, I op-
pose the amendment offered by Senator
BUMPERS and Senator COCHRAN because
the committee amendment is an equi-
table formula. It rewards the States
which have made a greater effort to
fund education and it also accommo-
dates the States with concentrations of
poor people.

Frankly, I prefer the existing law to
the new committee amendment be-
cause my State, Pennsylvania, does a
little better under existing law.

But I oppose the Bumpers-Cochran
amendment, candidly, because my
State does substantially worse under
the Bumpers-Cochran amendment.

Under the committee formula, con-
trary to what the Senator from Arkan-
sas said, there are many of the States
which are not affluent that do better
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under the committee amendment than
under current law—Kentucky, Louisi-
ana, Mississippi, Arkansas, Georgia,
West Virginia.

The committee amendment has been
worked out after consideration, after
hearings, after a great deal of thought.

There are other formulas in the
wings to be offered by other Senators.
These formula changes have been cal-
culated so that their own individual
States will receive more funds. If we
start to remanufacture the formulas
based on what does best for each of our
States, we are going to end up with 50
different suggestions,

My strong recommendation to this
body is to accept the committee
amendment and reject the pending
amendment.

Mr. DOMENICI. Mr. President, I am
pleased to cosponsor the Cochran/
Bumpers amendment regarding chapter
1 funding. The Chapter 1 Program is
currently our largest education pro-
gram we have to serve our disadvan-
taged students. When Lyndon Johnson
created this program back in 1965, he
probably never imagined it would be
this large or serve as many students as
it does today.

But part of the problem with the
Chapter 1 Program is that it does serve
so many students. And some of the stu-
dents served under this program would
hardly be classified as poor or dis-
advantaged students. Under the cur-
rent formula, chapter 1 funds are going
to 93 percent of all school districts, and
66 percent of all public schools.

According to a July 18, 1994 article in
U.S. News and World Report, only 2
percent of the $6.2 billion we currently
spend on this program go to school dis-
tricts in which more than 75 percent of
the students are poor. Less than half go
to high-poverty areas. More alarming,
the article continues, $310 million goes
to school districts in which fewer than
5 percent of the students are poor.

With this in mind, I am pleased we
are now taking the opportunity to en-
sure that we do a better job sending in-
creasingly scarce Federal resources to
the school districts that need them
most—the very poor. Students who are
poor are disadvantaged in more than
just a financial sense. They often lag
behind their peers in academic as well
as social skills. Chapter 1 programs
have given many students the assist-
ance they need to achieve on a more
level playing field.

The formula we have in the commit-
tee substitute does make some signifi-
cant steps toward targeting chapter 1
funds toward needy students. I am
pleased with some of the innovative
changes in the formula, such as assign-
ing students weights according to per-
centages and numbers of children in
poverty, and using a cost factor—which
factors into the formula a State's aver-
age per pupil expenditure—makes a
good start toward ensuring funds get
where they are needed most.
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However, I do not believe the effort
and equity factors—both of which are
new elements in the formula—are accu-
rate indicators of children in poverty
to be served. That's why I am pleased
to support this amendment, which uses
a relative income per school age child
factor. This factor is calculated by tak-
ing into consideration the county’s in-
come per child and comparing it with
the national standard. Injecting this
element into the formula results in
Federal resources going where they are
most needed by targeting those areas
with higher numbers of children and
lower incomes,

Mr. President, while my home State
of New Mexico will receive additional
funds under this alteration in the for-
mula, I want to point out that New
Mexico stands to gain under almost
any change in the formula including
the one in the committee substitute.
Unfortunately, when funding formulas
are based on poverty, as is the chapter
1 formula, New Mexico will almost al-
ways do very well. However, regardless
of the amount New Mexico would re-
ceive under this formula, I feel this for-
mula is the most equitable and fairest
of any of the changes in the formula we
will see before us.

I thank the Senator from Mississippi
and the Senator from Arkansas for
their diligence in this matter, and I am
pleased to lend my support to this
amendment.

THE TITLE I FORMULA

Mr. CHAFEE. Mr. President, I believe
that the formula for title I allocations
that is included in S. 1513 is fair. Title
I provides funds to local school dis-
tricts to help them to meet the edu-
cational needs of low-achieving stu-
dents in poor neighborhoods. Until
now, the funds were allocated, through
States to the local level, based on a
formula that considers the State-wide
average expenditure per pupil, the
number of children below the Federal
poverty line, and the number of chil-
dren whose families are receiving
AFDC.

Under the formula proposed by S.
1513, the allocation to the States would
be based on the number of poor chil-
dren multiplied by the State expendi-
ture per pupil, except that each child is
assigned a weight based on county pov-
erty rates or numbers of poor children.
In other words, the higher the poverty
rate, the higher the average child grant
a State would receive. The new formula
also considers effort and equity. These
factors reward States that spend heav-
ily on education in relation to their fis-
cal capacity. The title I formula is ex-
tremely complicated, but one thing is
clear. The proposed formula will send a
message to States that those who
make education a high priority will be
rewarded for doing so.

The formula in S. 1513 provides each
State with at least as much as they re-
ceived this year, through a hold harm-

18559

less provision. So, there are no losers
with this approach. As I understand it,
the amendment before us would result
in dramatic swings in funding that are
linked entirely to regional demo-
graphics.

This afternoon, I met with three ele-
mentary school principals from my
State. Each of them reported receiving
substantially less funding this year
then they did in years past. Under the
proposed amendment, these schools
would experience even greater reduc-
tions. The Bumpers-Cochran amend-
ment would result in a loss of $1.5 mil-
lion for Rhode Island's neediest chil-
dren.

I oppose this amendment and urge
my colleagues to do the same.

Mr. HATCH. Mr. President, I support
the Bumpers-Cochran amendment to
the title I formula in S. 1513.

The use of county income data as a
factor to determine a State's alloca-
tion would help a lot of States in need.

I believe my colleagues have pre-
sented a commendable proposal. How-
ever, this is not the only meritorious
approach to the difficult issue of school
finance reform.

As my colleagues are aware, I have
prepared my own amendment to the
title I formula which I believe has
merit as well.

Senator FEINSTEIN has circulated a
proposal that is sound.

Mr. President, I believe as well that
the formula in S. 1513 is a credible and
valid formula.

I don’t think there is only one way to
go on this. The one sure way to have a
formula fight is to get locked in on a
specific theory or factor.

I support the Bumpers-Cochran for-
mula because it meets my criteria for
measures such as school funding for-
mulas.

My criteria is quite simple,
President.

First, the formula must be supported
by sound policy that can be argued
compellingly and substantively. The
Bumpers-Cochran  formula  accom-
plishes this. I certainly believe my
amendment achieves this and so does
the formula included in S. 1513. There
are legitimate points in favor of each
of these ideas.

Second, the formula must be good for
my state of Utah.

When the policy is solid—and I have
not yet seen an amendment to this for-
mula where the policy is not solid—
then the guestion becomes one of how
Utah fares under the formula in ques-
tion.

As my colleagues will see, the Bump-
ers-Cochran formula does benefit Utah
relative to the formula in 8. 1513.

Therefore, I plan to support it.

The PRESIDING OFFICER. All time
has expired.

Under the previous order, the hour of
9:30 having arrived, the question occurs
on amendment 2428,

Mr.
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Mr. COCHRAN. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment. The clerk will call the roll.

The assistant legislative clerk called
the roll.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 46,
nays 54, as follows:

[Rollcall Vote No. 241 Leg.]

YEAS—46
Baucus Dole MeCain
Bennett Domeniet McConnell
Bingaman Dorgan Murkowskl
Bond Exon Nickles
Boren Falrcloth Nunn
Breaux Gramm Packwood
Bumpers Hatch Pressler
Burns Heflin Pryor
Cochran Holllngs Rockefeller
Cohen Hutchison Sasser
Conrad Johnston Shelby
Coverdell Kempthorne Stmpson
Cralg Kerrey Thurmond
Danforth Levin Wallop
Daschle Lott
DeConcint Mathews

NAYS—¥
Akaka Graham Mikulskl
Blden Grassley Mitchell
Boxer Gregg Moseley-Braun
Bradley Harkin Moynihan
Brown Hatfield Murray
Bryan Helms Pell
Byrd Inouye Reld
Campbell Jeffords Rlegle
Chafee Kassebaum Robb
Coats Kennedy Roth
D'Amato Kerry Sarbanes
Dodd Kohl Simon
Durenberger Lautenberg Smith
Feingold Leahy Specter
Feinstein Lieberman Stevens
Ford Lugar Warner
Glenn Mack Wellstone
Gorton Metzenbaum Wofford

So the amendment (No. 2428) was re-

jected.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. GRAHAM. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. KENNEDY. Mr. President, I ap-
preciate the cooperation that we have
had during the afternoon and the early
evening. It is my understanding there
are two more formula amendments,
Senator HATCH from Utah and Senator
FEINSTEIN from California. It would be
my preference, and I think Senator
JEFFORDS', since we have been talking
about these matters, and I think the
Members are familiar with it, that we
would deal with those issues this
evening. Senator GREGG had an amend-
ment just to strike existing programs
which would take a short time, and
then there is one further amendment
that I am familiar with. That is Sen-
ator Danforth's amendment.

So we would like to try to accommo-
date the schedule of the leaders to
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move ahead. Obviously, the schedule is
going to be decided by the leadership.
But we are prepared to move ahead on
those matters, and we would like to be
able to do so with the idea of getting
some resolution—I see Senator FEIN-
STEIN here. She was prepared to vote
this evening.

Mrs. FEINSTEIN. Yes. I want a roll-
call vote.

Mr. KENNEDY. Could we do that in
an hour?

Mrs. FEINSTEIN. Yes. Probably, yes.

Mr. KENNEDY. Senator FEINSTEIN is
prepared to agree to a time limitation
and to a vote.

Mr. MITCHELL addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the majority leader,
Senator MITCHELL.

Mr. MITCHELL. I ask unanimous
consent that Senator FEINSTEIN now be
recognized to offer her amendment;
that there be a 1-hour time limitation
on the amendment equally divided in
the usual form; that no amendments be
in order either to her amendment or to
any language that may be stricken,
and that upon the conclusion or yield-
ing back of time the Senate vote on or
in relation to the Feinstein amend-
ment.

The PRESIDING OFFICER. Is there
objection?

SEVERAL SENATORS. I object.

Mr. HATCH. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Utah reserves the right to
object.

Mr. HATCH. It was my understanding
that the Hatch amendment would go
next, and I think it might resolve the
matter if we do it. I am hopeful it
would.

Mr. MITCHELL. How much time
would the Senator like?

Mr. HATCH. I would say we can cer-
tainly do it in an hour, maybe even
less.

Mr. MITCHELL. Mr. President, I put
the same request except that I propose
that it be the Hatch amendment as op-
posed to the Feinstein amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. WALLOP. Mr. President, reserv-
ing the right to object.

Mr. JEFFORDS. I object.

The PRESIDING OFFICER. The Sen-
ator from Wyoming reserves the right
to object.

Mr. WALLOP. Mr. President, it may
not occur to either the Senator from
Massachusetts or Maine, but the hour
is 10 o’clock, and therefore I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Chair recognizes the majority
leader, Senator MITCHELL.

Mr. MITCHELL. Yesterday morning,
the Senate spent nearly 3 hours in
what was an unnecessary delay on the
matter, and I predicted at the time
that either last evening or this evening
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we would get to a point where we were
making progress on the bill and people
would say, well, it is too late to pro-
ceed. If we had been able to devote
those 3 hours yesterday morning to the
bill instead of the pointless delay
which occurred, we might not be in
this position.

Mr. President, Senators can, of
course, object to any proposed agree-
ment and can prevent votes on amend-
ments from occurring. The only re-
course which the majority leader has is
to compel votes on procedural matters.
I have done so only sparingly and with
great reluctance and will not do so this
evening.

But I will simply say to my col-
leagues that more than a month ago I
wrote a letter to every Senator. I read
the letter in this Chamber. I placed the
letter in the Congressional RECORD. I
advised Senators well in advance that
we have a certain amount of business
which we have to complete. If we con-
tinue to encounter delays during the
day, then we have no alternative but to
conduct our business in the evening.

What simply cannot be accepted is
the circumstance where we have delays
during the day and then we cannot act
in the evening.

Mr. President, I will modify my re-
quest. Senator HATCH was of the im-
pression his amendment was going to
be next. So I will ask unanimous con-
sent that Senator HATCH be recognized
to offer his amendment; that there be a
1-hour time limitation on the amend-
ment equally divided in the usual form;
that no amendments be in order either
to his amendment or to any language
that may be stricken, and that the
vote on the Hatch amendment occur at
10 a.m. on Monday.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?

Mrs. FEINSTEIN. Reserving the
right to object, then would I have an
opportunity for my amendment?

Mr. MITCHELL. Mr. President, I fur-
ther request that following disposition
of the Hatch amendment, on Monday,
Senator FEINSTEIN be recognized to
offer her amendment under a com-
parable 1-hour time limitation and
that upon the use or yielding back of
that time the Senate vote on or in rela-
tion to the Feinstein amendment.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest, as modified? The Chair hears
none, and it is so ordered.

Mr. MITCHELL. I thank my col-
leagues. The next vote will be on the
Breyer nomination tomorrow, upon the
completion of the time. The Hatch
amendment will be debated this
evening. The vote will occur at 10 a.m.
Monday. Then there will be 1 hour of
debate on the Feinstein amendment,
and then a vote on the Feinstein
amendment. I thank my colleagues.

Mr. MURKOWSKI addressed
Chair.

the
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The PRESIDING OFFICER. Under
the previous order—

Mr. MURKOWSKI. Mr. President,
may I address the leader?

The PRESIDING OFFICER. Under
the previous order, the Senator from
Utah will be recognized to offer an
amendment.

Mr. MURKOWSKI. Mr. President, or-
dinarily Senator Jake Garn would have
had this obligation, but I am not quite
clear on the majority leader's state-
ment relative to what time the vote
would occur tomorrow.

Mr. MITCHELL. Under the agree-
ment entered, debate would begin at 9
a.m. There will be 6 hours for debate
equally divided. If all time is used, the
vote will occur at 3 pm. If time is
vielded back, the vote will occur prior
to 3 p.m. in direct proportion to the
amount yielded back.

Mr. BIDEN. Mr. President, will the
Senator yield?

Mr. MURKOWSKI. Mr. President, so
it is the majority leader's intention
then to have the last vote tomorrow no
later than 3 p.m.?

Mr. MITCHELL. Well, under the
order, unless unanimous consent is
granted to extend the time, the vote
will occur at 3 p.m., if all time is used.
If all time is not used, it will occur
prior to that.

So the answer is, yes, it will occur no
later than 3 p.m. I hope and expect that
it will occur before then. I do not be-
lieve all the time need be used, but
that is up to individual Senators.

Mr. MURKOWSKI. Mr. President, the
Senator from Alaska would object if
the unanimous consent were asked be-
yond 3 p.m.

Mr. MITCHELL. I do not intend to
ask it.

Mr. MURKOWSKI. I understand.

Mr. MITCHELL. It is a very regular
practice for Senators to come in the
Chamber and ask unanimous consent
for more time, so I suggest the Senator
be here and diligent during the day.

Mr. MURKOWSKI. The Senator from
Alaska will be here at 3 p.m. I thank
the chair.

Mr. MITCHELL. No. No, I suggest the
Senator be here at 9a.m..

Mr. MURKOWSKI. I will be here for
the vote.

I thank the Chair.

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware [Mr. BIDEN].

Mr. BIDEN. Mr. President, with re-
gard to the Breyer vote at 3 p.m., I do
not know what my friend, the ranking
member of the committee, Senator
HATCH, has determined, but to the best
of my knowledge there is not the ne-
cessity of using all 6 hours. So I just
want to let people know that the man-
agers of the bill will not be offended if
people do not use all 6 hours because at
least two dozen of you asked me wheth-
er or not I am going to “Keep that
going 'til 3 o’clock.”
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I am ready to vote at 9:30, and we go
in at 9 a.m. So I just want you to know
that anyone wishes to vote earlier, en-
courage your friends to just show up
earlier to vote. You may all be able to
leave, and we may be able to move this
much more quickly.

Mr. CHAFEE. Mr. President, this
week we have begun consideration of
the Improving America’'s Schools Act,
and I am pleased to be an original co-
sponsor. This bill provides more than
$12 billion in Federal assistance to
State and local educational agencies,
primarily to assist children at risk—in-
cluding children in poverty and chil-
dren with limited proficiency in Eng-
lish—to attain the high academic
standards being developed as a result of
the Goals 2000: Educate America Act,
which was approved earlier this year.

I am particularly pleased with the re-
authorization of the Even Start Family
Literacy Act, which I authored in 1987
and which was enacted into law as part
of the 1988 Elementary and Secondary
Education Act. This began as a very
modest program, first authorized at $50
million. In 1992, the program was reau-
thorized at $100 million, and this year,
we go even further by authorizing Even
Start at $§120 million.

Even Start provides services to chil-
dren, from infants to 7-year-olds, and
their families. One of our Nation’'s
gravest challenges is the persistence of
illiteracy. I introduced the Even Start
Program because illiteracy tends to be
passed from one generation to the next.
Tragically, even parents with the best
intentions tend to pass their illiteracy
on to their children. Study after study
indicates that children who are read to
during their preschool years, learn to
read more easily than children who are
not read to. Children of nonreaders too
often grow up to be nonreaders, and
these children begin school at a dis-
tinct disadvantage.

Even Start strives to break this cycle
of illiteracy by funding literacy pro-
grams directed specifically at nonread-
ing parents and their preschool chil-
dren. We all agree that parents are
their children’s first teachers, and that
children, whose parents are involved in
their education, flourish. Even Start
helps parents to develop the skills
needed to participate, in a meaningful
fashion, in the education of their chil-
dren.

The Even Start Program includes
core services, such as adult literacy
training, training for parents to pre-
pare them to assist in their children’s
education, and early childhood edu-
cation. Additional services may in-
clude child care services, testing and
counseling, education of parents and
their children in their own homes, and
transportation. Even Start helps in our
efforts to achieve three of our Nation's
educational goals: Goal one *‘all chil-
dren will start school ready to learn,”
goal six “‘every adult American will be
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literate goal eight ‘‘every
school will promote partnerships that
will increase parental involvement and
participation in promoting the social,
emotional and academic growth of
children.”

Even Start tackles the dilemma of
parents who are unable to help their
children succeed in school because of
their own literacy problems. Imagine
the anguish of parents who know they
should be reading to their children, but
cannot; who cannot interpret or re-
sponse to notes from teachers or bul-
letins; and who must stand by help-
lessly while their children struggle to
handle the challenges of school all
alone. Imagine the despair of the child
who gets no reinforcement at home for
what he or she learns at school. Even
Start attacks this problem from both
sides, by assisting the child and the

parent.
Funds authorized by S. 1513 for Even

Start will be targeted toward teenage
parents, 78 percent of whom are likely
to live in poverty. Teenage parents and
their children are of special concern,
because too often these teen parents
have no alternative but to drop out of
school. Without a program like Even
Start, the children of these parents
would be likely to fall into the cycle of
illiteracy.

In addition to the Even Start Family
Literacy Program, S. 1513 reauthorizes
a number of worthwhile programs that
I wholeheartedly support, including the
national writing project, which helps
teachers to improve their writing skills
and the teaching of writing skills; the
Star Schools Program, which provides
grants for telecommunications part-
nerships for distance education serv-
ices in math, science, and foreign lan-
guages; the Magnet Schools Program,
which has been successful in discourag-
ing segregation; The Dropout Preven-
tion Demonstration Program that I in-
troduced with Senators Stafford and
PELL, to identify likely dropouts and
to encourage children who have failed
to complete high school to return to
school: The Blue Ribbon Schools Pro-
gram, which authorizes the Secretary
of Education to identify and reward in-
dividual schools for achieving excel-
lence: and the Jacob Javits Gifted and
Talented Program, which assists
schools in providing special programs
for our most talented students.

I am pleased that the Safe and Drug
Free Schools Act has been reauthor-
ized. The role of our schools has
changed drastically in the past three
decades, and schools have taken on ex-
traordinary new burdens. Children of
all ages, in every State across the Na-
tion, have access to guns. When I was
Governor in my State, the worst one
might hear of at the schools was a fist-
fight. A gun incident, or shooting, was
unheard of. Rhode Island is not a major
urban area. Yet this year we have seen
a dozen gun incidents in our schools.

* & & '
"



18562

What is the only route for school ad-
ministrators to take? To ensure the
safety of all who are in the school, ad-
ministrators are forced to divert scarce
funds from books to $4,000 metal detec-
tors. In July 1992, 25 percent of the 45
largest school districts were using
metal detectors; today, 69 percent are
using them.

The Safe Schools Act authorizes Fed-
eral grants to school districts to fight
violence in their schools. The presence
of guns in schools diminishes the work
of educators across the country. This
bill takes steps to ensure that our
heavily burdened schools are free of
guns and the violence that results.

S. 1513 also encourages professional
development. We have asked our Na-
tion's schools to reach for the stars, to
encourage our children to achieve high
standards in every core academic area.
Our teachers must be prepared to meet
this challenge. The bill assists teachers
in doing so by providing funds for ongo-
ing training and teacher development.

I am particularly pleased that the
committee included the Library Media
and Technology Act, which I cospon-
sored. The technology at work in the
automatic teller machines of most
banks exceeds the technology present
in most of our Nation's schools. This is
an unacceptable situation. Our Nation
is paving the way for the Information
Highway and our schools must be ready
to bring our students down this road.

S. 1513 encourages our schools to
continue their efforts to achieve excel-
lence and to prepare our children for
the challenges of the 2lst century by
emphasizing programs that we know
work. This bill encourages and assists
local schools to develop the reforms
and high standards called for in Goals
2000. So, Mr. President, I want to ex-
press my strong support for S. 1513 and
urge my colleagues to do the same.

Mr. HATFIELD. Mr. President, off
reservation boarding schools represent
the last hope for many of the at-risk
native American youth who live there.
Whether emotional young people strive
to succeed or fall into the path of de-
struction can depend directly upon the
quality of individual experiences with
the teachers and counselors who hold
the power to shape their lives.

Many of the problems these schools
face are very familiar: Alcohol and
drug abuse, parental neglect, emo-
tional suffering, and patterns of delin-
quency. As in any school system, with-
out programs that meet their specific
needs, at-risk youth are not adequately
educated and are destined to failure.
Total opening enrollment at off-res-
ervation schools was over 2,600 stu-
dents last year. But, closing enroll-
ment was only slightly over 1,500 stu-
dents. Some of the schools have drop-
out rates near 50 percent.

Reports analyzing these schools
around the country raise many ques-
tions regarding their administration
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and funding. The amount spent per stu-
dent at off-reservation boarding
schools, such as the Chemawa Indian
School in Salem, OR, varies from
$10,000 to $15,000 per year. By compari-
son, the Oregon Department of Correc-
tions estimates their per-inmate cost
in youth institutions at $47,450 per
year.

The issues here are complex and the
budgets are extremely tight. But, I be-
lieve that we can not afford to over-
look a 50 percent dropout rate—the so-
cial and economic costs are too high to
ignore. Also, we must not forget that
around 15 percent of the children in
these schools are classified as gifted
and talented students. How are the
missions of the schools addressing
their high potential for achievement?

In a recent hearing in the Indian Af-
fairs Committee, we took a closer look
at these schools. At that time, there
was widespread support from adminis-
tration officials and others to move to-
ward a therapeutic school model that
would be better tailored to meet the
needs of these children by restructur-
ing the residential and academic pro-
grams and enhancing the social and
mental health focus of the schools.

Because some of these schools are
struggling to move this direction al-
ready, I support this amendment to en-
courage the administration to set up
demonstration programs in those
schools. While I remain concerned
about the lack of resources that all of
these schools face, I believe that this
amendment can be a step in the right
direction toward ensuring that limited
funds are used in the best manner pos-
sible for the well-being of these chil-
dren.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Utah is recognized to offer an amend-
ment.

Mr. MITCHELL addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. MITCHELL. If the Senator will
permit me to obtain an agreement——

The PRESIDING OFFICER. The ma-
jority leader.

UNANIMOUS-CONSENT AGREEMENT

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the following
amendments be the only first-degree
floor amendments remaining in order
to S. 1513, the elementary and second-
ary education authorization bill; that
they be subject to second-degree
amendments, provided they are rel-
evant to first degree to which offered;
provided, further, that upon disposition
of the amendments the bill be read a
third time; and that the Labor commit-
tee then be discharged from further
consideration of H.R. 6, the House com-
panion; that all after the enacting
clause be stricken and the text of S.
1513, as amended, be inserted in lieu
thereof; that H.R. 6 be advanced to
third reading; and the Senate then vote
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on passage of the bill with the above
occurring without any intervening ac-
tion or debate; that upon disposition of
H.R. 6, the Senate insist on its amend-
ments, request a conference with the
House on the disagreeing votes of the
two Houses, and that the Chair be au-
thorized to appoint conferees; and that
the Senate measure then be indefi-
nitely postponed.

The PRESIDING OFFICER (Mr. LAU-
TENBERG). Without objection, it is so
ordered.

The text of the agreement follows:

S. 1513 (ORDER NO. 495)

Ordered, That when the Senate resumes
consideration of S. 1513, to Improve Ameri-
ca's Schools, the following amendments by
the only first-degree amendments in order;
that they be subject to second-degree amend-
ment provided they are relevant to the first
degree to which offered:

Biden—Crime.

Biden—Relevant.

Brown—Relevant.

Conrad—Indian Education.

Cralg—Relevant.

Cralg—Relevant.

Cralg—Relevant.

Danforth—Same Gender Education.

Dole or designee—Relevant.

Dole or designee—Relevant.

Dole or designee—Relevant.

Dole or designee—Relevant.

Dole or designee—Relevant.

Dole or designee—Relevant.

Dorgan—Indian Education.

Dorgan—Relevant.

Dorgan-Feinstein—Gun-Free Schools.

Feinsteln—Relevant.

Feinstein—Relevant.

Feinsteln—Relevant.

Feinsteln—Relevant.

Graham—State reimbursement.

Gramm—Crime,.

Gramm—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Gregg—Relevant.

Hatch—Formula Change.

Hatch—Formula Change No. 2429,

Helms—Relevant.

Helms—Relevant.

Helms—Relevant.

Hutchison—Relevant.

Hutchison—Relevant.

Jeffords—Relevant.

Jeffords—Relevant.

Kassebaum—Relevant.

Kassebaum—Relevant.

Kennedy—Relevant.

Kennedy—Relevant.

Kennedy—Relevant.

Lautenberg—Relevant.

Lautenberg—School drivers.

McCain—Agency Requirements.

Mitchell—Relevant.

Mitchell—Relevant.
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Nickles—Relevant.

Pressler—Relevant.

Pressler—Relevant.

Pressler—Relevant.

Simpson—Relevant.

Smith—Funding.

Smith—Relevant.

Stevens—Native Alaskan Education Pro-
gram.

Ordered further, That debate on amendment
No. 2429 shall be limited to 1 hour equally di-
vided in the usual form, with no amendment
in order thereto or to any language that it
might propose to strike, and that a vote
shall occur on the amendment at 10:00 a.m.,
Monday, Aug. 1, 1994,

Ordered further, That upon the disposition
of amendment No. 2429, Senator Feinstein be
recognized to offer an amendment on which
there shall be 1 hour of debate equally di-
vided in the usual form, with no amendment
in order thereto or to any language that it
might propose to strike, and that a vote
shall occur on the amendment upon the use
or yielding back of time.

Ordered further, That upon disposition of
the listed amendments, the bill be read the
third time and the Labor Committee then be
discharged from further consideration of
H.R. 6, and the Senate proceed to {ts imme-
diate consideration, and all after the enact-
ing clause of H.R. 6 be stricken and the text
of S. 1513, as amended, be inserted in lieu
thereof, that H.R. 6 be read the third time
and a vote occur on passage, without inter-
vening action or debate.

Ordered further, That upon the disposition
of H.R. 6, the Senate insist on its amend-
ment, request a conference with the House
on the disagreeing votes of the two Houses,
and that the Chalr be authorized to appoint
conferees; and that 8. 1513 be indefinitely
postponed. (July 28, 1994.).

Mr. MITCHELL. Mr. President, I
send the list of amendments to the
desk.

I thank my colleagues, and I espe-
cially thank the Senators from Massa-
chusetts and Vermont for their dili-
gence in pursuing this.

And I thank the Senator from Utah
for his courtesy.

Mr. HATCH. Mr. President, why do I
not just put the amendment into the
RECORD and the speech in the RECORD
tonight so people will know what it is
about, and we will spend time on it, if
the Senator from Massachusetts so de-
sires.

Mr. MITCHELL. I will proceed in
whatever manner the Senator from
Utah wishes.

Mr. KENNEDY. That is fine.
ORDER OF PROCEDURE

Mr. MITCHELL. Mr. President, I
would like to say we will be in session
all day Monday with votes during the
day and into the evening in an effort to
make further progress and, hopefully,
complete action on this bill on that
day.

So Senators should be aware of that
and plan their schedules accordingly.

I thank my colleague.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.
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AMENDMENT NO. 2429
(Purpose: To amend the Title I formula in S.

1513, the “Improving America’s School Act

of 1994"")

Mr. HATCH. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Utah [Mr. HATCH], for
himself and Mr. BENNETT, proposes an
amendment numbered 2429,

Mr. HATCH. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Beginning on page 554 line 21, strike all
through line 15 on page 556 and insert in lieu
thereof the following:

(111)(I) Except as provided in subclause (II)
the equalization factor for a local edu-
cational agency shall be determined in ac-
cordance with the succeeding sentence. The
equalization factor determined under this
sentence shall be calculated as follows:
First, calculate the difference (expressed as a
positive amount) between the average per
pupil expenditure in the State served by the
local educational agency and the average per
pupil expenditure In each local educational
agency in the State and multiply such dif-
ference by the total student enrollment for
such agency, except that children from low
income families shall be multiplied by a fac-
tor of 1.4 to calculate such enrollment. Sec-
ond, add the products under the preceding
sentence for each local educational agency
in such State and divide such sum by the
total student enrollment of such State, ex-
cept that children from low income families
shall be multiplied by a factor of 1.4 to cal-
culate such enrollment. Third, divide the
quotient under the preceding sentence by the
average per pupil expenditure in such State.
The equalization factor shall be equal to 1
minus the amount determined in the pre-
vious sentence.

(IT) The equalization factor for a local edu-
cational agency serving a State that meets
the disparity standard described in section
222.63 of title 34, Code of Federal Regulations
(as such section was In effect on the day pre-
ceding the date of enactment of the Improv-
ing America’s Schools Act of 1994) shall have
a maximum coefficient of variation of .10.

Mr. HATCH. Mr. President, I rise
today to offer an amendment to what
has become known as the equity bonus
of the title I formula included in S.
1513. My amendment would treat all
States equally under the equity bonus
included in S. 1513. I believe, Mr. Presi-
dent, that an equity factor certainly is
the one place to treat all States equal-
ly.
I want to begin my making it clear
to my colleagues that my amendment
does not change any of the other three
factors that comprise the four-part
title I formula. In crafting my amend-
ment, I wanted to work within the
framework established by Senators
KENNEDY, KASSEBAUM, PELL, and JEF-
FORDS. I have been very pleased to
work with my distinguished colleagues
on this bill. I appreciate the hard work
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done by the majority and minority
leaders on the full committee and sub-
committee and their respective staffs.
They are dedicated professionals who
care deeply about improving the edu-
cation of American children.

Yet, I believe this formula can still
be improved.

My amendment very simply removes
the arbitrary floor and ceiling that
limits the overall effect of this formula
factor. These boundaries have the ef-
fect of grouping States into one of
three tiers, each tier having a single
multiplier for the purpose of comput-
ing the formula. Each State, therefore,
does not benefit individually.

I am referring to my proposed modi-
fication as an equalization factor so as
not to confuse my colleagues. My
amendment proposes an equalization
factor that treats States equally and is
based on a factor that States can con-
trol: the equal distribution of resources
among local school districts in the
State.

The principal measure in both the S.
1513 equity bonus and the Hatch equali-
zation factor is known as the coeffi-
cient of variation. This is defined as
the difference between the local edu-
cation agencies [LEA's] within a State
having the highest and lowest per pupil
expenditures. This coefficient of vari-
ation [COV], according to the Congres-
sional Research Service is widely con-
sidered to be one of the best measures
of school finance disparities.

Since they say imitation is the
sincerest form of flattery, let me note
several ways in which the Hatch
equalization factor is the same as the
S. 1513 equity bonus in addition to the
use of COV measure.

This measure for the average dispar-
ity in expenditures per pupil among the
local education agencies of a State—
meaning the COV—has accounted for
differences in enrollments for these
local education agencies and applies an
extra weight of 0.4 for the number of
poor children. This is the same as the
S. 1513 formulas equity bonus.

My amendment includes a 100-per-
cent hold harmless for the first year
and caps the amount a State can gain
at 115 percent. This is the same as in S.
1513.

My amendment recognizes the strain
placed on particular States severely af-
fected by a reduced tax base as a result
of Federal installations and ensures
that these federally impacted States
are not penalized under the Hatch
equalization amendment to the title I
formula. This is the same as in S. 1513.

My amendment would benefit three-
quarters of the States. If they haven't
seen it already, I would draw my col-
leagues’ attention to the chart I have
placed in the rear of the Chamber. As
my colleagues will observe, 38 of the 50
States benefit under the Hatch equali-
zation amendment to the title I for-
mula and four States receive the same
amount of money.
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It would be nice to find a formula
that would benefit every State. It
would certainly be my desire that
every State could be a winner. But, un-
fortunately, the budget process not-
withstanding, Congress hasn't figured
out how to overcome the basic rules of
mathematics. Given a specific amount
of money, different formulas must
produce winners and losers.

I believe, however, that the modifica-
tion to S. 1513 I am suggesting pays
significant dividends to education in
the large majority of States while
hurting the fewest possible number of
States.

Mr. President, I believe this equali-
zation factor, which treats all States
equally is a solid formula for the fol-
lowing reasons:

First, an unequal distribution of re-
sources denies needed resources to poor
and minority children.

Some of my colleagues may argue
that my equalization factor treats poor
kids unfairly—that what we ought to
be doing is directly targeting resources
to poverty-stricken schools.

I would argue that an equalization
factor is a poverty factor. I believe
that the unegual distribution of re-
sources among school districts dis-
proportionately affects poor and mi-
nority students. One of the main goals
of this reauthorization has been to tar-
get poor kids. A stronger equalization
factor helps accomplish this.

A report prepared by the Policy In-
formation Center of the Educational
Testing Service, titled “The State of
Inequality,” concludes that,

Thus, it can be established with national
data that educatlonal resources are unevenly
distributed. It is also clear that, on average,
students in poorer areas are likely to have
fewer educational resources than those in
wealthy areas. There are also wide variation
in the effectiveness of schooling, after dif-
ferences in socioeconomic status are consid-
ered.

Further studies have also determined
that high-poverty and minority stu-
dents have fewer opportunities to take
critical gatekeeping courses in math
and the hard sciences, thus preventing
access to institutions of higher learn-
ing.

A report prepared for the House Com-
mittee on Education and Labor, titled,
“Shortchanging Children: The Impact
of Fiscal Inequity on the Education of
Students At Risk" found that, *‘Inequi-
table systems of school finance inflict
disproportionate harm on minority and
economically disadvantaged students.”

A Rand report concludes, ‘‘The most
effective way to overcome the adverse
effects on the disadvantaged of dispari-
ties in state and local education ex-
penditure is to eliminate the dispari-
ties themselves."

Some would argue that equalization
of resources would penalize kids in
poor, urban areas, who need greater re-
sources than kids in wealthy, safer sub-
urban neighborhoods. As the CQ Re-
searcher points out, however,
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* * * in the past three decades the non-aca-
demic scope of schools, especlally Inner-city
schools, has expanded considerabily. Schools
now offer, among other things, special pro-
grams for handicapped and immigrant chil-
dren. And the role of schools has evolved
from providing instruction to children to
dealing with all facets of students lives, from
teen pregnancy to Increasing violence. The
sad fact {s that in some schools, some of the
increase in per-pupil spending has been for
metal detectors and security guards,

The point I am trying to make here,
Mr. President, is that when you dif-
ferentiate expenditures for classroom
resources, from expenditures for other
purposes, urban schools spend far less
for classroom needs.

This is why I support a weighted fac-
tor for poor kids. I completely agree
that, under this formula, poverty
LEA’s should be given a boost.

Not only does the Hatch equalization
factor retain the .4 weight for poor
children that is in the S. 1513 equity
bonus, but it also retains the weighted
child factor as part of the four-part for-
mula.

I should also note that my amend-
ment proposes no change in the bill's
formula that distributes title I re-
sources within a State or the formula
that allocates funds from the district
to individual schools. Both of these cal-
culations target funds to high-poverty
school districts and to high-poverty
areas within districts.

So, some of my colleagues are ask-
ing, if the formulas are so similar,
what difference does it make.

I believe my Federal to State dis-
tribution is better than the proposal in
S. 1518 because, first, equalization has
been documented as a way to assist
low-income LEA's, and my amendment
encourages States in that direction
without being dictatorial about it; and
second, all States are able to capture
all the benefits of their equalization ef-
forts on an individual basis. They are
not thwarted by an arbitrary ca

The one problem with the llmita.tlons
on the equity bonus in S. 1513 is that it
does not permit this formula factor to
do what it should do—direct State and
local resources, as well as Federal,
where they are most needed.

I repeat, all my amendment does is
treat all States equally under the title
I formula.

Second, title I is ineffective if it
merely layers resources where the re-
sources are inadequate

Title I should ideally be providing
additional resources for needy chil-
dren. Unless resources are equalized,
one of the primary principles under
which this initiative was undertaken
will be lost. The layering of resources
where resources are already inadequate
will not meet the needs of disadvan-
taged children. Title I was meant to
provide additional resources, all else
being equal. Title I was not meant to
compensate for an inadequate financial
commitment to poorer LEA's on the
part of States.
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The purpose of Title I is to give edu-
cationally and economically disadvan-
taged students additional assistance:
teachers, textbooks, and additional
education resources. These resources
were never intended to comprise the
entirety of aid to an educationally or
economically disadvantaged student.

However, it has recently been con-
cluded that the chapter 1 program does
not spread resources on an already
even playing field. In fact, often, too
often, chapter 1 is the field. Mr. Presi-
dent, this must change if all students
are going to be successful in meeting
the national education goals.

Research completed by Rand’s Insti-
tute on Education and Training deter-
mined that, “The potential effective-
ness of chapter 1 depends on its supple-
mental character, which in turn de-
pends on equality of base expenditure
across LEA’s.”

This report concludes that, *‘In sum,
the present chapter 1 funding mecha-
nism has not been designed to make
Federal aid supplemental, except in the
narrowest, most local sense, in the face
of an inequitable system of general
education finance.”

These conclusions are supported by
testimony delivered before the Senate
Labor and Human Resources Commit-
tee on August 3, 1993. William Taylor, a
Washington attorney and children’s ad-
vocate, drew from the report by the
Independent Commission on chapter 1
entitled, ‘‘Making Schools Work for
Children in Poverty."

Finally, the failure to deal with edu-
cational inequity makes chapter 1 an
inefficient program and prevents it
from achieving its goals. Chapter 1 has
been built on the fiction of a level
playing field, that is, that Federal
funds are provided as a supplement for
economically disadvantaged children
to an educational program that is al-
ready adequate for them. In many
places, this is not the case.

Indeed, a review of the report issued
by the Commission reveals that they
concur on the issue that chapter 1
should supplement where resources are
equal, not subsidize an unequal dis-
tribution of resources.

Mr. President, some might argue
that my equalization factor should not
be the only determining factor in allo-
cating desperately needed title I funds.
To them I say, I totally agree with
you. The equity bonus included in S.
1513 is only one factor in a four-factor
formula.

I also agree that there are many
other factors which contribute to a
State’s ability to finance education. I
wish again to remind my colleagues
that all I am doing here is attempting
to have States treated equally and fair-
ly, which the three-tier grouping does
not do.

Mr. President, I repeat: Economically
disadvantaged and minority kids are
adversely affected by the disparities in
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educational financing. Title I should be
used to give added resources to these
economically and educationally dis-
advantaged kids. We need to change
the status quo, and certainly the for-
mula included in S. 1513 does that. But,
by making one simple adjustment, we
can make it so much more effective.

Third, failure to improve the equal
distribution of resources will prevent
all kids from making progress achiev-
ing the national goals for education.

The current level of inequity makes
progress toward achieving the national
education goals for all students un-
likely, thereby preventing real edu-
cational reform.

I would like to read from the testi-
mony presented on July 26, 1993, in the
Labor and Human Resources Commit-
tee by Dr. Bob Berne, a professor at the
Robert F. Wagner Graduate School of
Public Service, who has studied equity
in school finance for over 15 years:

* * * the current inequities in our school
finance system are every much [sic] as seri-
ous a national education problem as inad-
equate early childhood education, overly
bureaucratized schools, non-existent or low
educational standards, and substandard prep-
aration of our teaching force. In fact, if the
finance inequity issues are not addressed si-
multaneously with these other problems, the
solutions, If they can be found and imple-
mented, will only benefit a subset of our stu-
dents.

The unequal distribution of resources
affects all kids. Unless we make equity
a priority, then the goals we have codi-
fied for teachers, students, parents, and
schools will not be realized.

Fourth a fair equalization factor will
promote bottom-up education reform
that will help all kids make progress
towards achieving the national goals.

Real education reform must take
place at the grassroots level. A series
of edicts issued from Washington, DC is
not going to improve education for
Americans. State and local education
agencies must take on this daunting
challenge. This is one of the major rea-
sons why I support having an equali-
zation factor that treats all States
fairly.

The degree to which a State equalizes
funding for education is a factor that a
State can control. A State that equal-
izes is a State that will benefit under a
fair equalization factor.

Also, equalization is a factor that
can be quantified. So much of what the
Congress is asking the State and local
education agencies to do requires a
judgment based on a series of quali-
tative analyses. A fair equalization fac-
tor does not rely on subjective deter-
minations.

A fair equalization factor does not
rely on mandates or guidelines for how
a State should achieve equalization. I,
for one, would oppose a measure that
specified how a State was to engage in
equalization. On the contrary, I believe
States are perfectly capable of figuring
this out for themselves.
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Fifth, including an equity factor in
the title I formula could help prevent
costly, time-consuming lawsuits.

On July 13, 1994, the Washington Post
reported that ‘“‘the New Jersey Su-
preme Court declared the state's meth-
od of funding public schools unconsti-
tutional, saying that it did not go far
enough in eliminating disparities in
spending between rich and poor school
districts. This ruling is the latest in a
series of high-profile cases around the
country * * *

In its ruling the court stated unani-
mously that funding disparities within
the State created a ‘‘separate class of
students within the state * * *, ‘Many
[are] undereducated, isolated in a sepa-
rate culture, affected by despair, some-
times bitterness and hostility, con-
stituting a large part of society that is
disintegrating.’”

Twenty-four States currently face
lawsuits over the unequal distribution
of resources. Washington Post, July 13,
1994. The practice of suing a State be-
cause of financial disparities has a long
history, spanning over 30 years. Sev-
eral States have had their school fi-
nance systems declared unconstitu-
tional. One thing, however, is apparent:
every State is vulnerable to legal chal-
lenges based on financial disparities.
My point, here, Mr. President, is that
this issue is not going to go away. Fur-
thermore, I believe we are today in a
position to encourage action in this
area and, hopefully, to help head off
unproductive and costly legal battles.

The report from the Educational
Testing Service, ‘‘The State of Inequal-
ity,"" has concluded that:

The issue of inequality in providing public
education and inequity in its filnancing has,
for at least two decades, been framed as a
legal issue debated and decided in State
courthouses * * * | It is a policy issue for ex-
ecutive and legislative branches as well, at
all levels of government.

We have an opportunity today to
help address what has been called the
savage inequalities that exist within
our Nation's schools.

All my colleagues understand the
problem. I urge them to support my
amendment to help do something about
it,

Mr. President, I am prepared to de-
bate this matter for an hour on Mon-
day then, if it is all right with the dis-
tinguished Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, I
thank the Senator. I think in terms of
the membership, I doubt if we would be
able to have much of an impact on our
friends and colleagues tonight. So I
will look forward tomorrow morning to
reading the speech with great dili-
gence.

Mr. HATCH. I thought the Senator
would. I have to say I am looking for-
ward to it. I hope the Senator puts his
speech in the RECORD so I can read it.
I know it will not be nearly the debate
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unless the Senator from Massachusetts
has an audience on the floor.

Mr. KENNEDY. Mr. President, I un-
derstand I will be able to put in some
remarks in response to the statement.

Mr. President, we have been debating
these issues all evening, and I doubt if
there is much that we could add to the
discussion tonight.

I will include in the RECORD some re-
marks in response to the Senator's
amendment.

I understand we have been accorded
time on Monday morning to debate
this prior to the Senate making a judg-
ment on it at 10 a.m. So that is the way
that we will proceed. As the majority
leader has indicated, we will have a full
day on Monday. Hopefully, we will fin-
ish the formula amendments in the
morning. Senator DANFORTH has an
amendment, Senator GREGG has an
amendment, and Senator GRAHAM has
an amendment as well. We will plan to
have a full day on Monday through
Monday evening.

Again, I thank all of the membership
for their courtesy and for their co-
operation this evening. We look for-
ward to completing the legislation,
hopefully, on Monday and no later than
Tuesday.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FORD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. FORD. Mr. President, I ask unan-
imous consent that there now be a pe-
riod for morning business with Sen-
ators permitted to speak therein for up
to 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

BRUCE BARTLETT'S COMMON-
SENSE ARGUMENT AGAINST
TAXING CIGARETTES TO PAY
FOR HEALTH CARE

Mr. FAIRCLOTH. Mr. President, as a
life long farmer and businessman, I feel
it is important to be honest with the
American people about the hoax being
played on them by supporters of fund-
ing socialized medical reform with the
revenue from increased cigarette taxes.
The reformers claim that their plan
can be funded by jacking up the tax on
cigarettes, while at the same time pro-
moting good health by discouraging
people from smoking. That doesn’t
make common sense. The two goals are
mutually exclusive.

In North Carolina alone, 88,000 people
work directly in the tobacco business;
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growing it, auctioning it, or manufac-
turing cigarettes. North Carolina farm-
ers sold over $1 billion worth of tobacco
at auction last year. And over 150,000
North Carolinians work in jobs indi-
rectly dependent on tobacco. According
to Price Waterhouse, the proposed $.75
tobacco tax increase will put 12,676
North Carolinians out of work, in addi-
tion to thousands of others around the
country.

Those people will be put out of work
because consumers will smoke fewer
cigarettes. Common sense tells us that
any revenue derived from a product
with declining consumption will itself
naturally decrease over time. Unfortu-
nately, the administration and the so-
cialized medicine establishment delib-
erately avoid acknowledging that fact.

The issue, however, is honestly dis-
cussed in an article by Mr. Bruce Bart-
lett, “Cigarette Taxes, Smuggling, and
Revenues'', which appeared in the June
3, 1994 edition of Tax Notes. Mr. Bart-
lett, a senior fellow of the Alexis de
Tocqueville Institution, makes an ex-
cellent and succinct case against rely-
ing on a tax to both reduce consump-
tion and raise revenue. Furthermore,
Bartlett relates the experience of Can-
ada, and how that nation’s cigarette
taxes reached the point that organized
crime stepped in and created smug-
gling operations rivaling those of the
Prohibition era in the United States.

Mr. President, I ask unanimous con-
sent that Mr. Bartlett’s article be en-
tered into the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

CIGARETTE TAXES, SMUGGLING, AND
REVENUES
(By Bruce Bartlett)
1. INTRODUCTION

In 1993, President Clinton asked Congress
to raise the tobacco excise tax by 75 cents
per pack of cigarettes to help fund his na-
tional health insurance program. More re-
cently, a congressional subcommittee has
proposed an even larger increase of $1.25 per
pack, also to fund health Insurance. Mean-
while, a number of states, such as Maryland,
are proposing increases in state tobacco
taxes as well.

Although these proposed cigarette tax in-
creases largely are being fueled by
antismoking concerns about the impact of
smoking on health, they are also driven by
fiscal necessity. Increased cigarette tax reve-
nues would fund 17 percent of the Clinton
health plan, for example. And throughout
the United States, tobacco taxes are an im-
portant element of state budgets. However,
because higher cigarette taxes are motivated
by contradictory motives, there is some
question as to what the appropriate tax bur-
den on tobacco should be.

On one hand, those who favor the ultimate
abolition of smoking clearly would favor the
highest tax rate possible, regardless of the
revenue effect, to encourage as many people
as possible to quite smoking. On the other
hand, fiscal requirements would suggest a
moderate tax rate to minimize any reduction
in cigarette sales and raise maximum reve-
nue. Thus, the fiscal and nonfiscal goals of
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tobacce taxation are in conflict with each
other.

The purpose of this paper is to review some
of the economic Issues related to tobacco
taxation in the interest of furthering public
debate on this important question.

1I. BACKGROUND

Contradictory actions regarding the regu-
lation of tobacco are nothing new. As early
as 1621, the British Crown had forbidden the
American colonies from exporting their to-
bacco anywhere except to England. The pur-
pose was to keep down prices for colonial to-
bacco and allow the mother country to cap-
ture high profits by reselling it on the world
market. However, the low prices discouraged
colonial production and caused great hard-
ship among tobacco growers. So, to mitigate
the effects of the English monopoly on the
purchase of colonial tobacco, in 1625 the
Crown further ordered that only American
tobacco could be sold in England, thus ex-
cluding Spanish and Portuguese tobacco
from the British market, and forbld the
growing of tobacco in England.

We thus see an early example of how the
Crown's merchantilist desire to enrich Eng-
land at the expense of the colonies was frus-
trated by the actions of the colonists, requir-
ing the Crown to introduce a subsidy, in the
form of a monopoly on sale in the British
market, to offset the burden that had been
imposed on the colonists.

A. First Tobacco Taxes

In 1685, England imposed an import tax on
tobacco for the first time. Subsequently, the
rate was increased to such an extent that
smuggling became a serious problem. In fact,
by the early 1800s, revenue from tobacco
taxes was falling even though population and
consumption were rising. In 1826, however, a
legislative drafting error caused the tobacco
tax to be cut by 26 percent. The effect was to
so reduce smuggling that revenue from the
tobacco tax actually increased.

The possibility that tax or tariff rates
might be so high as to reduce their revenue
yield had been noted by Jonathan Swift as
early as 1728:

1 will tell you a secret, which I learned
many years ago from the commissioners of
the customs in London: They said, when any
commodity appeared to be taxed above a
moderate rate, the consequence was to lessen
that branch of the revenue by one half; and
one of those gentlemen pleasantly told me,
that the mistake of Parliaments, on such oc-
casions, was owing to an error in computing
two and two to make four; whereas in the
business of laying heavy impositions, two
and two never make more than one; which
happens by lessening the import, and the
strong temptation of running such goods as
paid high duties.

By 1776, Swift's observation had been en-
dorsed by Adam Smith, who wrote in “The
Wealth of Nations':

““The high duties which have been imposed
upon the importation of many different sorts
of foreign goods, In order to discourage their
consumption in Great Britain, have in many
cases served only to encourage smuggling;
and in all cases have reduced the revenue of
the customs below what more moderate du-
ties would have afforded. The saying of Dr.
Swift, that in the arithmetic of the customs
two and two, Instead of making four, make
sometimes only one, holds perfectly true
with regard to such heavy duties.”

The founding fathers also were concerned
about this problem. In the “Federalist Pa-
pers,” Alexander Hamilton wrote extensively
about how high taxes and import duties en-
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courage smuggling, to the detriment of the
Treasury's revenue. In Federalist No. 22, for
example, Hamilton said, “If duties are too
high, they lessen the consumption; the col-
lection 1s eluded; and the product to the
treasury is not so great as when they are
confined within proper and moderate
bounds.” In Federalist No. 35, he wrote, “Ex-
orbitant duties on imported articles would
serve to beget a general spirit of smuggling;
which is always prejudicial to the fair trad-
er, and eventually to the revenue itself."”
B. Sumptuary Laws

Despite the negative impact that high tax
rates have often had on revenues, such taxes
have continued to be imposed throughout
time because they also serve a nonrevenue
purpose: to control behavior. In this respect,
the tax laws are often akin to sumptuary
laws, which have existed since Immemorial
to regulate the consumption of various com-
modities. In medieval times, these laws
could be extremely detailed, strictly regulat-
ing such things as clothing according to
one's preclise rank in society. Then, as now,
such laws were often justified by the need to
protect the lower classes from wasteful ex-
travagance or other evils. Today, taxes on
alcohol and tobacco are often called sump-

‘tuary taxes for this same reason.

In the 20th century, the desire to control
individual behavior and prevent the con-
sumption of commodities deemed harmful
has often taken the form of outright prohibi-
tions. The best example of this is the federal
prohibition between 1920 and 1933 on the sale
or distribution of alcohol. Today such out-
right prohibitlons are largely confined to
narcotics, such as heroin and cocaine. How-
ever, taxes can also be used to prohibit con-
sumption. Hugh Dalton explains how:

“If, as the rate of a particular duty is In-
creased, the revenue yielded increases, the
duty is predominantly a tax. But when the
rate is Iincreased above the point at which
the yield in revenue is a maximum, it is
clear that some element of penalty is
present, and we finally reach a duty of pro-
hibitive amount, whose yield is very small or
non-existent. This is closely akin to a simple
prohibition of production or importation,
with a penalty for infraction.”

C. Prohibition

Prohibition, however, was a total failure.
Although motivated by the same genuine
concerns about health and public safety that
today motivate concerns about smoking, the
effort to prohibit alcohol consumption alto-
gether proved to be too costly for society to
bear. In particular, Prohibition gave rise to
a massive Increase in crime. Among the rea-
sons for this increase are the following:

Despite Prohibition, millions of Americans
still desired to obtain alcohollc beverages.

Because such beverages could no longer be
produced legally by legitimate producers and
because of higher costs associated with ille-
gal production, prices for alcohol increased
sharply.

Higher profit margins led new producers to
enter the Industry, leading established firms
to use violence to protect thelr market
share.

Such profits also drew many ordinary citi-
zens into criminal activity simply because of
their desire to consume alcohol.

Wide public acceptance of alcohol con-
sumption, high profits, and criminal organi-
zation eventually led to corruption of public
institutions, including the police and the
courts.

In short, Prohibition led directly to an in-
crease in crime. This fact is shown graphi-
cally in Figure 1, which shows the homicide
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rate before and after Prohibition.! As one
can see, the onset of Prohibition before
World War I caused a sharp increase in mur-
ders. Within a few years of the repeal of Pro-
hibition, however, the homicide rate had
dropped as sharply as it had risen. This
strongly suggests that Prohibition itself, for
the reasons outlined above, was the direct
cause of increased crime.

IIl. CIGARETTE BOOTLEGGING

As noted earlier, taxes can act like prohi-
bitions when they raise prices to such an ex-
tent that they discourage consumption and
reduce tax revenues to below what more
moderate rates would bring in, Cigarette
taxes have long been known to have such an
effect. In particular, the fact that state tax-
ation of cigarettes varies greatly from state
to state has given rise to organized cigarette
bootlegging—buying cigarettes in low-tax
states for resale in high-tax states. As Table
1 illustrates, the range of tax rates between
high- and low-tax states can be as much as
63.5 cents per pack (between Virginia and the
District of Columbia). Moreover, as in the
case of Virginia and D.C., there are often
wide variations in tax rates between contig-
uous jurisdictions, thus making bootlegging
an easy crime to commit.

Table 1,—State Cigarette Tax Rates (cents per

pack)

State Taz
District of Columbia .....coiinieisaniisesioss 65.0
Hawali = % 60.0
New York ......... 56.0
Washington ..... 5.0
Massachusetts 51.0
Minnesota ....... 48.0
Connecticut . 47.0
Ilinois ......... 44.0
North Dakota . 44.0
Rhode Island ... 44.0
TOXAS ..covvienss 41.0
New Jersey .. 40.0
Wisconsin ..... 38.0
Oregon
Maine .....

California
Maryland
Iowa ...
Nevada
Nebraska
Florida ......
Arkansas ......
Pennsylvania
Alaska .........

Utah ...

South Dakota .
New Mexico .....
Colorado

SSSENBRRRESRBERBREEER4E
ooCoooOoOoooOoOoOUooOUNNwoOoOooOooOo

Loulsiana .....

Vermont ......

Montana ... 18.0
Mississippi 18.0
Arizona ..... 18.0
TORNO v..einppnsisisivinss 18.0
West Virginia ........ 17.0
Missourl ....... 17.0
Alabama ... 16.5
Indiana ..... ' 15.5
TRNNOBEBE - o v oniesiveirwerremmacs e hissinse 13.0
CROOLEIR; cuvoniinsmsonvessusssinsinsuinsspasntlosuvin 12.0
Wyoming ......... 12.0
South Carolina .. ’ 7.0
North CAroling ....c.cesesssssmssnsssassnsansnss 5.0

LFigure 1 not reproducible in the RECORD.
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State Tar
RO OIGRY ., v oevisviiienmrasresnpmnsnsnshansrasons 3.0
g sy | e el SN sl AR 2.5

Source: Tobacco Institute.

A 1977 report from the Advisory Commis-
sion on Intergovernmental Relations Indi-
cated that cigarette bootlegging was one of
the fastest rising crimes in the U.S. Among
the reasons:

Cigarettes are relatively easy to handle
and transport, and smuggling them across
open borders is difficult to detect.

Penalties for cigarette bootlegging are
generally light and are not an effective de-
terrent to bootleggers.

Cigarette bootlegging is not a federal of-
fense and the interstate nature of the prob-
lem hampers state and local law enforce-
ment efforts.

Potential profits in cigarette bootlegging
are so great that a wide variety of people are
attracted to this illegal activity.

Because of the high profit potential, orga-
nized crime has become heavily Involved in
bootlegging.

The ACIR concluded that high-tax states
were losing $391 million per year in revenue
due to cigarette smuggling (equivalent to
$540 million today).

Other research confirmed the growth of
cigarette smuggling. A study of tax evasion
by economists Carl Simon and Ann Witte
found that In 1975 cigarette smuggling netted
between $100 million and $200 million. New
York was a major market for bootlegging,
with smugglers netting $30 million to $50
million in that state alone. The magnitude
of such losses even led to a major effort in
New York to cut the cigarette tax specifi-
cally to reduce crime. Supporters of the ef-
fort estimated that state and local govern-
ments combined were losing $100 million per
year due to smuggling and that organized
crime was earning $1.5 million per week in
the process. In an editorial, The New York
Times backed the proposal, arguing that it
might even lead to an increase in tax reve-
nue:

Moved by pure greed, the state has raised
the tax on cigarettes so high * * * that half
the smokers in New York City buy
bootlegged cigarettes, usually without know-
ing it. The money that should flow as tax
payment to government goes Instead into
the pockets of well-organized criminals and
their truck-driving colleagues. * * * Since
the state's present taxes took effect in 1972,
revenue from cigarette taxes has dropped far
below estimates even though smoking has
not. The difference Is so great that a reduc-
tion in the tax rate to put the smugglers out
of business would probably produce greater
income for the state. It is estimated that a
9-cent reduction in the tax would take the
profit out of smuggling and stimulate the
growth of normal, tax-paying patterns of dis-
tribution. It would also, In time, end the
threat of gangster control of large parts of
the cigarette business.

Although passage of a federal law against
interstate cigarette smuggling in 1978 (Pub-
lic Law 95-575) has reduced bootlegging, it
remains a serious problem.

IV. INTERNATIONAL EXPERIENCE

The recent experiences of Europe and Can-
ada f{llustrate the potential for tax differen-
tials to stimulate smuggling on a massive
scale when tax rates get too far out of line.
In Europe, this resulted from the elimination
of all tariffs among members of the Euro-
pean Community starting on January 1, 1993,
With the elimination of all tariffs, different
rates of domestic sales taxes—especlally
value added taxes (VAT)— took on new eco-
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nomic significance. It was now easier than it
had ever been before to drive across national
borders to buy goods at a lower tax rate than
that in one's own country. Indeed, entre-
preneurs quickly set up retail operations
just across borders, catering to those seeking
such tax bargains.

A. Canada

The experience of Canada is even more dra-
matic. Owing to imposition of a VAT in 1991,
as well as higher rates on tobacco, the price
differential between Canadian cigarettes and
those sold In the United States rose to over
$35 (Canadian) per carton. Organized, as well
as casual, smuggling skyrocketed. According
to an industry-sponsored study, one in nine
clgarettes smoked in Canada in 1991 had
evaded Canadian taxes. As a result, Canadian
governments lost approximately $1 billion
(Canadian) in revenue that year alone. The
study also noted that consumption of contra-
band cigarettes was Increasing rapidly and
that such smuggling was giving rise to a vast
criminal network, to which ordinary people
were turning a blind eye. The study con-
cluded:

Many ordinary Canadians feel no compunc-
tion about breaking tax-related law. Canadi-
ans now wink at clgarette smugglers the
same way Americans did at bootleggers in
the 1920s. Smokers and non-smokers alike
not only feel the high taxation rates on to-
bacco products are unfair, but have now en-
gaged In the smuggling of tobacco solely for
profit with little regard for the law and law
enforcement officers. As long as the dispar-
ity In prices between Canada and the U.S. ex-
ists, smuggling organizations will become in-
creasingly more sophisticated to avold de-
tection from the authorities. Once these or-
ganizations become established and, from
our intelligence they have indeed become so,
it becomes virtually impossible to dismantle
them. As we have reported, commercial
smugglers have merely adapted their oper-
ations to maintain the flow of supply to
their distributors. Unless prices are substan-
tially reduced, it appears Canada’s tobacco
smuggling problem will not disappear.

Among the major smuggling networks are
the Mohawk Indians, whose reservation
straddles the New York/Canada border, and
who may be responsible for half of all contra-
band cigarette sales in Canada. (The Mo-
hawks also do a healthy business selling con-
traband cigarettes in New York.) Fishermen
are another major source of bootleg ciga-
rettes. And, of course, organized crime is
heavily involved. Canadian police have iden-
tified Asian gangs known as Triads as being
especially active in cigarette smuggling, The
use of violence in their activities is common-
place. The mayor of the border town of Corn-
wall, Ontario, was even forced into hiding re-
cently due to threats on his life from orga-
nized crime, after launching a campaign
against cigarette smuggling.

Interestingly, the original source of most
contraband cigarettes is Canada itself., Le-
gitimate cigarette manufacturers, who
produce cigarettes specially for the Canadian
market, have lately been exporting ciga-
rettes to the United States In large numbers.
in just the first seven months of 1993, Canada
exported 9.7 billion cigarettes to the U.S.—
an B8-percent increase. Since there Is no ap-
parent demand for Canadlan cigarettes in
the United States, the presumption is that
virtually all of these clgarettes were ulti-
mately smuggled back into Canada.

B. Smuggling Encourages Tar Evasion

By the end of 1993, the Canadian govern-
ment was becoming alarmed by the extent of
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clgarette tax evasion, which was contribut-
ing significantly to its fiscal problems. Said
Canadian Finance Minister Paul Martin,
““More and more people consider it accept-
able not to pay taxes.” In December, Can-
ada's Minister of National Revenue, David
Anderson, suggested that perhaps the to-
bacco tax rate ought to be cut so as to re-
duce smuggling. ““Tobacco taxes have gone
up so sharply in the last three or four years
that people feel it is very much an overtaxed
commodity,’ he said.

In January, opposition to high cigarette
taxes went beyond passive tax evasion and
developed into a political revolt. On January
24, 75 store owners in the border town of St.
Eustache, Quebec, who had seen their sales
and profits suffer as a result of smuggling,
began selling contraband cigarettes at cut-
rate prices, in open defiance of the police. A
large crowd turned out to buy the cheap
cigarettes and to protest Canadian taxes.

Such blatant deflance of the law is unusual
in Canada and government leaders were be-
coming alarmed. In particular, there was
concern that cigarette tax evasion was hav-
ing a spill-over effect, leading to evasion of
other taxes as well. It was noted that since
imposition of the VAT in 1991 use of cash in
the economy had surged, which is often a
sign of a growing underground economy,
where cash, rather than checks or credit
cards, is the preferred medium of exchange.
Tax evasion was sald to be rampant in cer-
tain businesses, such as home renovation,
where such evasion could cut costs by up to
50 percent. A poll found that one in four Ca-
nadians considered tax evasion to be accept-
able, and 30 percent saw nothing wrong with
smuggling.

Finally, in February, the government de-
cided to cut the cigarette tax by $5 per car-
ton and also enacted measures to encourage
the provinces to cut their cigarette taxes as
well. At the same time, an $8-per-carton tax
was levied on cigarette exports to discourage
round-tripping, and the corporate tax rate
was Increased for tobacco companies. The
tax on cigarettes in Quebec was expected to
fall from $44 per carton to $23. Combined
with the proposed increase in U.S. tobacco
taxes, this action is expected to sharply re-
duce the profit incentive in smuggling ciga-
rettes across the Canadian border.

V. CONCLUSION

The lessons of history and foreign experi-
ence make it clear that there is a limit to
excise taxation. When rates get too high
they simply lead to smuggling and tax eva-

- slon. They may even reduce government rev-
enue to below what more moderate rates
might raise. The prime beneficiary is orga-
nized crime.

It is difficult to say whether President
Clinton's proposed T5-cent-per-pack increase
in the federal cigarette tax would have the
kind of impact that higher cigarette taxes
had in Canada. Obviously, purchasing cheap-
er cigarettes In Canada is not a viable alter-
native. However, one should not underesti-
mate the ingenuity of the American people
in evading taxes—there Is already an under-
ground economy in the United States of
probably 10 percent of GDP, some $600 billion
per year. And the fallures of our nation’s
wars on alcohol in the 1920s and on drugs
more recently do not inspire confidence that
governments effectively can prevent people
from evading cigarette taxes if rates are set
too high.

While 1t 1s true that most other countries
tax clgarettes more heavily than does the
United States, even with President Clinton’s
proposed increase, it should be remembered
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that rates charged do not necessarily cor-
respond to rates paid. Especially in develop-
ing countries, virtually all economic activ-
ity takes place In the underground economy.
High statutory tax rates on incomes and
commodities simply are not paid. Thus, com-
parisons between the United States and
other countries in this regard are not nec-
essarily meaningful.

The effectiveness of a given tax to accom-
plish its objective may also be related to the
question of fairness. If it were believed that
the government was unfairly picking on
smokers just because smokers are politically
vulnerable, many nonsmokers would sym-
pathize with their plight and look the other
way at efforts to evade clgarette taxes. Sym-
pathy for smokers by nonsmokers may also
result from the fact that tobacco taxes are
extremely regressive, taking far more out of
the pockets of those with lower incomes
than those with high incomes, as indicated
in Table 2.

TABLE 2—TOBACCO EXPENDITURES AS A SHARE OF

INCOME, 1991
Tobacco
’ Average .
Quintile incams ul::'er:ga Percent

Lowest $5.981 $181 30
Second 14,821 4 18
Third .. 26,073 310 1.2
Fourth 40,868 339 08
Highest 81,554 85 03

Source: Bureau of Labor Statistics, Consumer Expenditure Survey.

Given that many people will not quit or re-
duce smoking in response to higher taxes,
the effect of such taxes will be to reduce
their real incomes, leaving them less money
to spend on food, shelter, and other neces-
sities, for themselves and their dependents.
It thus is quite possible that higher cigarette
taxes could lead to suffering and depravation
among many innocent nonsmokers, such as
dependent children. For these reasons, one
can be opposed to higher taxes on tobacco
products without necessarily endorsing
smoking,

There is also the question of revenue, As
noted at the beginning of this article, the
sumptuary effect of tobacco taxes is clearly
in conflict with their revenue purpose. Inso-
far as such taxes reduce smoking, they re-
duce tax revenue as well. The most recent
evidence indicates that a permanent 10 per-
cent increase in the price of cigarettes re-
duces consumption by 4 percent in the short
run and 7.5 percent in the long run. (The dif-
ference is mainly due to the impact on young
people who are discouraged from taking up
smoking In the first place,) Thus, both the
Clinton administration and the Congres-
sional Budget Office have forecast that clga-
rette tax revenues will rise by about half of
the percentage increase In the cigarette tax
rate.

Meanwhile, a number of states have found
that recent increases in cigarette taxes have
falled to raise as much revenue as antici-
pated. Although this may partly be due to
more aggressive antismoking campalgns,
bootlegging has also been cited by state tax
officlals as a major factor. California offi-
cials are especially concerned about an in-
crease In smuggling across the Mexican bor-
der, where seizures of cigarettes have in-
creased by 887 percent since 1991; smuggling
accelerated after a tripling of the state ciga-
rette tax in 1989. And this was before passage
of the North American Free Trade Agree-
ment (NAFTA), which presumably will make
cross-border cligarette smuggling easler. In-
terestingly, many of the cigarettes seized are
not Mexican brands, as had been the case
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earlier, but American brands that previously
had been exported to Mexico.

In conclusion, there are strong reasons for
being cautious about raising cigarette excise
taxes. Bootlegging is already a serious prob-
lem at the state level and a 75-cents or $1.25-
per-pack increase in the federal tax on top of
already high state rates may only stimulate
more of this activity. Moreover, the poten-
tial for cross-border smuggling between the
Mexico and the United States cannot be dis-
missed casually, given the recent experience
of Canada and the passage of NAFTA. In the
end, not only will revenues suffer, but we
could see spillover effects in the form of in-
creased crime and its attendant violence and
an increase in overall tax evasion. Higher
cigarette tax revenues thus may be offset by
lower revenues from other taxes.

NOW IS THE TIME FOR THE LAW
OF THE SEA CONVENTION

Mr. PELL. Mr. President, tomorrow,
July 29, will be a historic day. In New
York, the U.S. Ambassador to the Unit-
ed Nations—Madeleine Albright—will
sign an Agreement that will bring our
country closer to a major bipartisan
foreign policy goal: the conclusion of a
widely acceptable Convention on the
Law of the Sea. The Agreement was
adopted today in the General Assembly
by a vote of 121 nations in favor, none
opposed; 7 countries abstained.

The signing of the Agreement also
brings me a large measure of personal
satisfaction; U.S. oceans policy has
been a major interest of mine through-
out my Senate career. In September
1967, I introduced the first in a series of
resolutions related to oceans policy is-
sues. That resolution, Senate Resolu-
tion 172, called for the negotiation of a
treaty that would extend the inter-
national legal order for the oceans be-
yvond the then-existing international
regime. At the time, I was particularly
concerned about the possible appro-
priation of the resources of the seabed
floor by other nations or groups of na-
tions as well as the possible deploy-
ment of weapons of mass destruction
on the seabed floor.

I amplified these views further in No-
vember of the same year in Senate Res-
olution 186. That resolution laid out
specific principles to govern the activi-
ties of states in the exploration and ex-
ploitation of ocean space.

In addition to presaging the Law of
the Sea Convention, these resolutions,
and related measures that I introduced,
led to the negotiation of the Seabed
Weapons Convention which forbids the
emplacement of weapons of mass de-
struction on the seabed floor. In es-
sence, this reversed the normal treaty
making process by instructing the ex-
ecutive branch on the parameters of a
treaty to be negotiated. Although little
known, I believe that this Convention
was extraordinarily significant, shut-
ting down one potential avenue for the
U.S.-Soviet arms race which in the late
1960's and early 1970’s was particularly
intense.
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When formal negotiations on a new
Law of the Sea Convention began in
1973, 1 participated as frequent Senate
observer, following them through their
conclusion in 1982 and the Reagan ad-
ministration’s announcement that the
United States would not sign the Con-
vention because of concerns over part
XI of the Convention relating to deep
seabed mining.

Now, more than a decade later, the
Convention will enter into force on No-
vember 16, 1994, since the requisite 60
countries have already ratified. With
the signing of the Agreement modify-
ing the deep seabed mining provisions
of part XI in New York, our country is
in a position to reap the many benefits
offered in the Convention. Without this
Agreement, the Convention would
enter into force in November, leaving
the United States and other industri-
alized countries outside of this impor-
tant regime. With this Agreement, the
principles of the Law of the Sea Con-
vention will be universally applied by
developed and developing countries
alike.

This is fully consistent with past
U.S. policy. In 1980 in the Deep Seabed
Hard Minerals Act, the Congress stated
that:

(It is in the national interest of the Unit-
ed States and other natlons to encourage a
widely acceptable Law of the Sea Treaty,
which will provide a new legal order for the
oceans covering a broad range of ocean inter-
ests, including exploration for and commer-
cial recovery of hard mineral resources of
the deep seabed.

In 1982, the Reagan administration
announced that it was prepared to sup-
port ratification of the Convention,
provided that its concerns with part XI
could be resolved. Unfortunately, the
administration was not able to achieve
the changes that it had sought in time
for the United States to sign the Con-
vention. As a result, neither the United
States nor the other industrialized
countries signed the Convention.

During the Bush administration,
with the prospect that the Law of the
Sea Convention would enter into force,
however, informal consultations were
begun at the United Nations with the
aim of resolving concerns with part XI.

This aim appears to have been
achieved. Indeed, a large number of de-
veloped countries have indicated their
intention to sign the agreement as
have a number of developing countries.
The way should now be open for the
United States to become a party to the
Law of the Sea Convention. I ask unan-
imous consent that a paper describing
the manner in which the objections of
the United States to the original provi-
sions of part XI pertaining to the deep
seabed mining regime be included in
the RECORD at the conclusion of my re-
marks.

There are numerous benefits for the
United States in the Convention.

First and foremost, the Convention
will enhance our national security. The
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Convention establishes as a matter of
international law freedom of naviga-
tion rights that are critical to our
military forces. A letter from Sec-
retary of Defense William Perry and
Secretary of State Warren Christopher
states:

As one of the world’s major maritime pow-
ers, the United States has a manifest na-
tional security interest in the ability to
navigate and overfly the oceans freely.

A study by the Department of De-
fense and the Joint Chiefs of Staff
found that U.S.:

* * * national security interests in having
a stable oceans regime are, if anything, even
more Important today than in 1982 when the
world had a roughly bipolar political dimen-
sion and the U.S. had more abundant forces
to project power to wherever it was needed.

I would emphasize that these are not
my judgments, but the judgments of
the professionals whose job it is to en-
sure our Nation's security.

I have heard some arguments that
the Convention’s provisions on freedom
of navigation are not really important
because they already reflect customary
international law. I strongly disagree
with that argument. It rests our na-
tional security on the shifting sands of
customary international law.

Customary international law is in-
herently unstable. Governments are
likely to be less scrupulous about
avoiding new precedents under cus-
tomary law than they are about avoid-
ing such actions in violation of a trea-
ty. Moreover, not all governments and
scholars agree that all of the critical
navigation rights protected by the Con-
vention are also protected by cus-
tomary law. They regard many of those
rights as contractual and, as such,
available only to parties to the Con-
vention.

I would note for example, that it was
not long ago that the United States
claimed a territorial sea of only 3
miles. Now it is 12. I am certain there
are countries that would like to expand
their territorial sea even further. Only
the Convention establishes limits on
countries, claims to territorial seas
and for that matter exclusive economic
zones or EEZ's as a matter of inter-
national law.

These navigational rights are of very
real importance to our Armed Forces.
There have been recent situations
where even U.S. allies denied our
Forces transit rights in times of need.
For example, during the 1973 Yom
Kippur war our ability to resupply Is-
rael was critically dependent on transit
rights through the Strait of Gibraltar.
Again, in 1986, U.S. aircraft passed
through the strait to strike Libyan
targets in response to that govern-
ment’'s acts of terrorism directed
against the United States.

I do not doubt that, if necessary, the
U.S. Navy will sail where it needs to to
protect U.S. interests. But, if we reject
the Convention, preservation of these
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rights in nonwartime situations will
carry an increasingly heavy price for
the United States. By remaining out-
side of the Convention, the United
States will have to challenge excessive
jurisdictional claims of states not only
diplomatically, but also through con-
duct that opposes these claims. A wide-
ly ratified Convention would signifi-
cantly reduce the need for such expen-
sive operations. It would also afford us
a strong and durable platform of prin-
ciple to ensure support from the Amer-
ican people and our allies when we
have no choice but to confront claims
we regard as illegal.

The Convention's provisions on free-
dom of navigation are also vitally im-
portant to the U.S. economy and the
thousands of U.S. workers whose jobs
are dependent in some way on exports
and imports. We live in an interdepend-
ent world and 80 percent of trade be-
tween nations in this interdependent
world is carried by ship.

0il is one example of this. In 1993, 44
percent of U.S. petroleum products
supplied came from imported oil. This
oil was carried on tankers that pass
through straits, territorial waters, and
exclusive economic zones of other na-
tions on a daily basis. The United
States has a vital interest in the sta-
bility of the international legal order
that serves as the basis for this com-
merce. It also has an interest in avoid-
ing higher prices for consumers and job
losses that can result from costly
coastal state restrictions on naviga-
tion. Universal adherence to the Law of
the Sea Convention would provide the
predictability and stability which
international shippers and insurers de-
pend upon in establishing routes and
rates for global movement of commer-
cial cargo.

The benefits of the Convention ex-
tend to many other areas. Protection
of submarine cables is one example.
The new fiber optic cables that connect
the United States to other countries
are crucial for international commu-
nications and our increasingly infor-
mation-based economy. These cables
are enormously expensive. A new fiber
optic cable connecting the United
States to Japan can carry up to one
million simultaneous telephone calls,
and is valued at $1.3 billion. The total
value of existing cables is measured in
the many billions of dollars. When
these cables are broken, U.S. compa-
nies, and ultimately U.S. consumers,
incur huge repair costs. The Conven-
tion contains new provisions that
strengthen the obligation of all states
to take measures to protect the cables
and cable owners.

The Convention also provides a
framework within which to address
many of the pressing fisheries and ma-
rine environmental challenges we face
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today. It establishes firm and enforce-
able duties to protect the marine envi-
ronment and to ensure the conserva-
tion of living resources, including ma-
rine mammals and high seas fisheries.

Mr. President, the Convention con-
tains many other benefits. I hope that
the Convention and the Agreement will
be transmitted to the Senate for its ad-
vice and consent this fall and that we
can have hearings in the Committee on
Foreign Relations early next year.
Those hearings will provide an oppor-
tunity to explore the Convention in
depth.

Mr. President, I would like to turn
for a moment to an issue that is of im-
portance to the Senate as an institu-
tion. Since there is insufficient time
before November 16, 1994 —the date the
Convention enters into force—to bring
the Agreement into force, the Agree-
ment states that it shall be applied
provisionally from November 16, 1994,
until its entry into force. Provisional
application shall terminate on Novem-
ber 16, 1998, if it has not entered into
force by that date.

Concern has been raised that provi-
sional application undercuts Senate
prerogatives. This is obviously an issue
of great importance for the Senate and
one to which I have devoted some
thought. Certainly I do not want to see
the prerogatives of this institution en-
croached upon, even if it is for a cause
that I support.

That being said, I believe that provi-
sional application of the Agreement in
acceptable in this instance.

I would note at the outset, that the
concept of provisional application of an
agreement is not new. There is prece-
dent for provisional application of
agreements in the United States. More-
over, article 256 of the Vienna Conven-
tion on the Law of Treaties specifically
provides for provisional application of
agreements.

Most important in this instance is
that the United States will apply the
Agreement in accordance with existing
laws and regulations. I want to empha-
size that point. Existing legislation
provides sufficient authority to imple-
ment likely U.S. obligations under the
Agreement during the period of provi-
sional application. No new obligations
will be assumed by the United States
beyond those authorized by U.S. law.
Only the Agreement will be provision-
ally applied, not the Convention as a
whole.

The fundamental purpose for provi-
sional application is to prevent the
older more onerous version of part XI
from automatically entering into force
on November 16, 1994, with the rest of
the Convention.

Provisional application will allow
the United States to advance its seabed
mining interests by participating in
the International Seabed Authority
from its inception. The new Agreement
gives the United States considerable
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influence over such decisions, which

will be lost if the United States cannot

participate.

Further, without provisional applica-
tion, the modifications made by the
Agreement could only come into force
in accordance with the cumbersome
amendment procedures contained in
the Convention itself. Those procedures
could prevent those modifications from
ever from coming into force.

Mr. President, this has been a rather
lengthy presentation, but this is an
issue about which I feel very strongly.
I believe this Agreement and the un-
derlying Convention—both the cul-
mination of efforts by Democratic and
Republican administrations—contains
substantial benefits for our country.
We stand on the threshold of a new era
in oceans policy. In that era U.S. na-
tional interests in the world’'s oceans
will be protected as a matter of law.
This is a success of U.S. foreign policy
that will redound to our Nation's bene-
fit—and to the world—in the decades to
come.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MODIFICATION OF THE DEEP SEABED MINING
PROVISIONS OF THE LAW OF THE SEA CON-
VENTION
Part XI of the Law of the Sea Convention—

relating to deep seabed mining on the high

sea—was one of the most contentious issues
discussed during the negotiations of the Law
of the Sea Convention and the issue that ul-
timately led the Reagan Administration to
decide not to sign the convention. The Bush
and Clinton Administrations shared the

Reagan Administration’s concerns with Part

XI. However, in 1989, then-U.S. Ambassador

to the United Nations, Thomas Pickering

was authorized by the Bush Administration
to Investigate developing countries’ willing-
ness to discuss changes to Part XI. This
began a series of informal consultations
under the auspices of the U.N. Secretary

General.

The consultations, which concluded on
June 3, 1994 In New York, made significant
progress in meeting United States objec-
tions, as well as those of other industrialized
countries, with respect to the deep seabed
mining provisions of Part XI of the Conven-
tion. It is anticipated that an agreement
modifying Part XI will be adopted by the
United Nations General Assembly on July
27-28 and open for signature on July 29, 1994.
Secretary Christopher has informed the Sen-
ate that the United States will sign this
Agreement on July 29 and transmit it and
the Convention to the Senate for its advice
and consent at the end of the 103rd Congress.

PREVIOUS OBJECTIONS TO THE DEEP SEABED

MINING REGIME

The 1982 seabed mining regime of the Con-
vention failed to provide the United States,
and other states with major economic inter-
ests that would be affected by deep seabed
mining, a voice commensurate with those in-
terests. It was based on principles for the or-
ganization of economic activity that would
have interfered with market forces and effec-
tively preempted private investment in deep
seabed mining. Consequently the 1982 regime
would have Impeded access to deep seabed re-
sources when market conditions warranted
thelr development.
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In order to carry out Part XI, the Conven-
tion established the International Sea Bed
Authority (the “‘Authority’”) as the inter-
national body chartered to organize and con-
trol seabed mining. The Authority included
the following subsidiary bodies: an Assem-
bly, made up of all States Parties to the Con-
vention, to establish general policies for the
Authority, a 36 member Council as the exec-
utive organization, a Secretariat to support
the operation of the Convention; and ‘“‘the_
Enterprise” to be the commercial operating
arm of the Authority. The Authority,
through the Council, had broad powers to
regulate deep-sea bed mining.

The specific problems with the 1982 seabed
mining regime Iidentified by the Reagan,
Bush and Clinton Administrations fell into
two broad categories: institutional issues;
and economic and commercial issues. Insti-
tutionally the U.S. had objected to the fact
that it was not guaranteed a seat on the
Council of the International Seabed Author-
ity. It also objected that developing coun-
tries would dominate the organization by
virtue of their numbers and the voting rules,
including the relationship between the Coun-
cil and the Assembly.

On the economic and commercial front, the
U.S. objected to the requirement that com-
mercial enterprises, as a condition to the
awarding of mining rights, had to transfer
their mining technology to either a compet-
ing operating arm of the seabed authority
known as the Enterprise, or possibly to de-
veloping countries. The U.S. also objected to
the Enterprise benefiting from discrimina-
tory and competitive advantages over other
commercial enterprises through funding of
its Initial operations by state parties via
loans and loan guarantees, and by a 10-year
holiday from paying royalties. Additionally,
objections were raised to the regime's pro-
duction control arrangements which limited
the level of the production from the seabed
in order to protect land-based producers of
the minerals that would be produced from
the seabed. Finally, the U.S. objected to the
regime’'s onerous system of financial pay-
ments that would be owned by commercial
miners, In particular a U.S. $1 million an-
nual fee payable beginning with the explo-
ration stage.

In addition the U.S. objected to the fact
that the Convention's provisions could be
amended thereby binding the U.S. without
its consent. The U.S. also objected to the
possibility that future revenues from deep
seabed mining might be distributed to lib-
eration movements.

HOW UNITED STATES OBJECTIONS HAVE BEEN

RESOLVED

The Agreement concluded in the Secretary
General's consultations in New York on June
3, 1994 will provide the United States and
other industrialized countries influence com-
mensurate with their interests: it will ensure
that free market principles govern the ad-
ministration of the resources of the deep sea-
bed; 1t will recognize claims to seabed mine
sites established on the basis of exploration
work already conducted by U.S. and other
companies; and, it will provide for study of
the potential environmental impacts of deep
seabed mining,

United States negotiators have stated that
in response to the specific objections of the
United States, the agreement to modify the
deep seabed provisions of Part XI will:

Recognize free market principles in the ad-
ministration of the regime.

Increase the influence of the Unlted States
and other industrialized countries within the
Authority by: (1) guaranteeing a United
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States seat in the Council; (2) allowing the
United States and two other industrialized
countries, acting in concert, to block deci-
sions in the Council; (3) preventing the As-
sembly from acting independently of Council
recommendations; and (4) establishing a fi-
nance committee, Including the five largest
contributors to the organization's budget,
which must make decisions by consensus;

Ensure that future amendments to the re-
gime could not be adopted over United
States objections;

Eliminate provisions compelling the trans-
fer of seabed mining technology;

Allow the U.S. acting alone to veto any
plan to distribute revenues to states or other
entitles, such as national liberation move-
ments;

Eliminate the power of the organization to
limit production from the deep seabed to
protect the interests of land-based producers
and, in its place, establish restrictions on
subsidization of seabed mining based on
GATT provisions;

Grandfather In seabed mine site claims by
three U.S.-led multinational consortia on
terms ‘‘no less favorable than' the best
granted to Japanese, French, Russian, Indian
or Chinese claimants, which have already
been registered;

Eliminate the U.S. $§1,000,000 annual fee
miners would have had to pay prior to com-
mercial production; and

Constrain the Enterprise by: (1) requiring a
future decision by the Council (which the
U.S. and a few allles could block) to make it
operational; (2) subjecting 1t to the same re-
quirements as other commercial enterprises;
(3) eliminating the requirermnent that partles
to the conventlon fund its mining activities;
(4) providing that it operate through vol-
untary joint ventures with other commercial
enterprises; and (5) ellminating provisions
that would compel other commercial enter-
prises to provide it with technology.

In addition to responding to the specific
U.S. objections, the new seabed mining re-
gime will streamline the Authority and em-
phasize the need to ensure an efficlent orga-
nization In keeping with the recognition
that commercial mining Is not imminent.

Mr. DURENBERGER. Mr. President,
I understand that I may proceed as in
morning business.

The PRESIDING OFFICER. The Sen-
ator is correct.

NOMINATION OF STEPHEN BREYER
TO THE U.S. SUPREME COURT

Mr. DURENBERGER. Mr. President,
I rise in support of the nomination of
Judge Stephen Breyer to the U.S. Su-
preme Court.

I have always taken very seriously
my responsibility as a Senator to ad-
vise and consent on presidential nomi-
nations. In my mind, my role is not to
confirm only those nominees who agree
with me on political issues. I have
never applied a litmus test on any sub-
ject, such as abortion and the death
penalty for example, even though I
have strong convictions about both.

Regardless of the party in the White
House, I have always asked three ques-
tions to determine whether presi-
dential nominees deserve confirmation.
First, does the nominee have the expe-
rience necessary to do the job? Second,
does the nominee have the tempera-
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ment to serve honorably? And finally,
does the nominee have the character to
be entrusted with the responsibility?

Without a doubt, Stephen Breyer has
the experience necessary to serve as a
Supreme Court Justice. He has had an
exemplary career in the executive, leg-
islative, and judicial branches. He has
served on the Federal bench for 14
years, and spent the last 4 years as
chief judge of the First Circuit Court of
Appeals.

On the gquestion of temperament, I
believe Judge Breyer is gualified to
serve on America's highest court. His
decisions on the Federal bench have
the reputation of being thoughtful and
well-reasoned, without suggesting any
particular political agenda. I trust he
will continue to apply the law neu-
trally and fairly.

And finally, based on the evidence
that is available, I have concluded that
Judge Breyer has the character nec-
essary to be entrusted with a seat on
the Supreme Court.

I am aware that questions have been
raised about Judge Breyer's member-
ship in Lloyd’'s of London—a syndicate
that underwrites insurance for corpora-
tions with potential liability for envi-
ronmental cleanup costs—at the same
time he was reviewing toxic waste
cases as a Federal appeals judge.

But there is no evidence that his de-
cisions had a direct impact on any of
his investments, and I believe Judge
Breyer's assertion that his impartial-
ity was not affected in any of those
cases.

Rather than showing a defect in
character, I believe this was a case of
bad judgment. My distinguished col-
league from Indiana, Senator LUGAR,
has raised several valid points about
the judgment that Judge Breyer exer-
cised with respect to this investment.

However, I have concluded that this
single error in judgment should not, in
itself, preclude membership on the Su-
preme Court. I do not think that a rea-
sonable measure of any person is the
worst mistake they ever made. Instead,
I look at the entire record of accom-
plishment, his record of reasonable de-
cisions, his record of diligent work for
justice, his temperament and his char-
acter. By that measure, Stephen
Breyer is worthy of a seat on the Su-
preme Court. That is why I will vote to
confirm this nominee.

JUDGE STEPHEN BREYER'S BOOK
“BREAKING THE VICIOUS CIR-
CLE: TOWARD EFFECTIVE RISK
REDUCTION™

Mr. DURENBERGER. Mr. President,
in 1993 Judge Breyer published a book
with the title, ‘‘Breaking the Vicious
Circle: Toward Effective Risk Reduc-
tion.” The central premise of his book
is that the efforts of the federal Gov-
ernment to reduce risks to public
health and the environment are not
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well focused and produce inconsistent
and illogical results.

The cause of this problem in Judge
Breyer's view is the disjointed deci-
sionmaking process that we in the Con-
gress and as a nation use to choose the
risk reduction policies that are actu-
ally imposed. The sources of risk to
human health and the environment
come to the attention of the public and
the Congress one-at-time. They are
considered by a multitude of commit-
tees and subcommittees in the legisla-
ture. They are regulated under a series
of statutes with disparate goals and ob-
jectives. The statutes are carried out
by several departments and agencies of
the executive branch.

In Judge Breyer's view, the result is
a confusing and wasteful web of regula-
tions that do not achieve the greatest
risk reduction for the dollars we in-
vest. He points to a swamp in New
Hampshire that is cleaned up to ex-
traordinary levels under the Superfund
Program, while Boston Harbor remains
polluted. He cites a fivefold discrep-
ancy in risk assessment outcomes be-
tween EPA and FDA methods. He re-
ports examples of risk reduction regu-
lations that may actually increase
health risks from other sources.

Judge Breyer is not alone in raising
these concerns. In 1987, the EPA itself
published a study called “Unfinished
Business' which suggested that Gov-
ernment and private sector resources
were being wasted because Government
policy too often regulated low-level
risks while larger threats went
unaddressed. And in 1990, the Science
Advisory Board of EPA came to a simi-
lar conclusion in its report, ‘‘Reducing
Risk.”

No one could argue with the propo-
sition that we ought to allocate the re-
sources we devote to risk reduction as
carefully as possible. And everyone
would agree that decisions based on
solid scientific information are usually
better than decisions guided by hunch-
es, superstition or bias,

However, we must often make deci-
sions before all the evidence is in. Con-
gress is constantly called upon to make
decisions that allocate billions of pub-
lic and private dollars toward one prob-
lem or another often before the science
on causes and solutions is settled. We
make difficult choices that are criti-
cized from every direction.

Judge Breyer proposes a new super-
agency with wide-ranging authority to
reallocate Government efforts as a so-
lution to these problems. But there is
no technical, scientific or bureaucratic
fix for our condition. There is no phi-
losopher king or group of senior bu-
reaucrats who can relieve the Congress
of the difficult job of setting priorities
in a world of competing interests and
limited knowledge. And there is no rea-
son to believe that Congress has chosen
incorrectly in the past.

A complete response to the concerns
that Judge Breyer raises in his book
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would fill many pages of the RECORD. I
would make just two brief points,
today.

First, this is not a technical problem
that can be solved by appointing an
agency with broader powers and better
staff. Allocating budgets, imposing reg-
ulatory costs, is an act of expressing
values, and in a democracy we do it by
voting.

There is not one objective yardstick
on which one can rank the relative im-
portance of all these competing objec-
tives. How much do you spend on chil-
dren’ health, before you start spending
money to save endangered species?
This is a question of preferences that
in our system of government is as-
signed to elected members of the Con-
gress, not appointed members of
science boards.

Second, even where one yardstick of
risk can be applied, for instance the
risk of contracting fatal cancer, it does
not necessarily follow that allocating
resources to achieve the largest risk
reduction is an absolute guide to pol-
icy. I believe that the public is more
willing to accept small risks widely
distributed, than large risks focused on
the few. It is not just the absolute mor-
tality, but also the equity, the dis-
tribution of the risk, that informs the
public’'s sense of priorities.

The public gets incensed about haz-
ardous waste sites and leaking under-
ground storage tanks because they are
immediately devastating to their vic-
tims, even if those victims are few in
number, and hundreds more could be
saved by spending the same dollars
cleaning up indoor air quality. Allocat-
ing public and private resources to
achieve the greatest reduction in risk
for each dollar spent is not the best
public policy, because it fails to reflect
the public’s sense of equity and justice.
How much an industry should be re-
quired to spend to prevent its
externalities from imposing unjustified
costs on others is, unless one takes an
absolutist view, a value-laden decision
that can only be made in the context of
our entire social experience.

I am all for more science. And the
Congress has a fundamental obligation
to spend the taxpayers' money as wise-
ly as possible. We often make mis-
takes. But I do not agree that the anec-
dotes cited in Judge Breyer's book call
into question either the process we
have used to select environmental pri-
orities or the allocation of resources
now reflected in the budget and regula-
tions of EPA and the other agencies we
charged to protect public health and
the environment.

Mr. PELL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

CONFIRMATION OF STEPHEN
BREYER TO THE SUPREME COURT

Mr. PELL. Mr. President, I am
pleased to support the nomination of
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Stephen Breyer to become an Associate
Justice on the United States Supreme
Court and I believe that President Clin-
ton has made a wise and timely choice
in choosing him for the upcoming va-
cancy on the Court.

In stating my support for- Judge
Breyer, I salute President Clinton for
his primary role in making this nomi-
nation. The President has had two op-
portunities to fill vacancies on the Su-
preme Court and he has made out-
standing choices in first nominating
Ruth Bader Ginsburg last year and now
Stephen Breyer. His choices reflect
moderation and respect for the Court’s
role as the supreme arbiter of laws for
all citizens in this country, regardless
of political leanings and agendas. He
has likewise taken the lead in appoint-
ing similarly qualified and diverse can-
didates to the lower courts. The Presi-
dent deserves great credit for carrying
out with such attention and care his
solemn duties with regard to appoint-
ing members of the Judiciary.

Specifically regarding Judge Breyer,
he has gone through a confirmation
process which has been pleasantly har-
monious, and bipartisan. He is much
praised for his intellect, moderation,
compassion, temperament, dedication
to principle, respect for the law, and
his ability to forge consensus rather
than encourage division. I join in these
assessments of his record. I am also
confident that he will bring these
much-needed qualities to a Supreme
Court which has been subject to polar-
ization in recent years. A calm hand
and a reasoned voice will be welcome
and if history is any guide, Judge
Breyer will provide just such an influ-
ence. i

Accordingly, I wholeheartedly sup-
port the confirmation of Judge Breyer
for the Supreme Court, congratulate
him on the accomplishments of his ca-
reer, extend every good wish as he as-
sumes the duties and responsibilities of
his post, and look forward to a long
and distinguished tenure for him on
the bench.

e —

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Thomas, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

MESSAGES FROM THE HOUSE

At 3:01 p.m., a message from the
House of Representatives, delivered by
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Mr. Hays, one of its reading clerks, an-
nounced that the House disagrees to
the amendments of the Senate to the
bill (H.R. 4426) making appropriations
for foreign operations, export financ-
ing, and related programs for the fiscal
year ending September 30, 1995, and
agrees to the conference asked by the
Senate on the disagreeing votes of the
two Houses thereon; and appoints Mr.
OBEY, Mr. YATES, Mr. WILSON, Mr.
OLVER, Ms. PELOSI, Mr. TORRES, Mrs.
LOWEY, Mr. SERRANO, Mr. SaBO, Mr.
LIVINGSTON, Mr. PORTER, Mr. LIGHT-
FOOT, Mr. CALLAHAN, and Mr. MCDADE
as the managers of the conference on
the part of the House.

The message also announced that the
House disagrees to the amendments of
the Senate to the bill (H.R. 4649) mak-
ing appropriations for the government
of the District of Columbia and other
activities chargeable in whole or in
part against the revenues of said Dis-
trict for the fiscal year ending Septem-
ber 30, 1995, and for other purposes, and

agrees to the conference asked by the

Senate on the disagreeing votes of the
two Houses thereon; and appoints Mr.
DIixXoN, Mr. STOKES, Mr. DURBIN, Ms.
KAPTUR, Mr. SKAGGS, Ms. PELOSI, Mr.
OBEY, Mr. WALSH, Mr. ISTOOK, Mr.
BoniLLa, and Mr. MCDADE as the man-
agers of the conference on the part of
the House.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-3119. A communication from the Sec-
retary of Agriculture, transmitting, pursu-
ant to law, the report on the Forest Service
for fiscal year 1993; to the Comnmittee on Ag-
riculture, Nutrition, and Forestry.

EC-3120. A communication from the Sec-
retary of Housing and Urban Development,
transmitting, pursuant to law, the report on
the status of multifamily housing; to the
Committee on Banking, Housing, and Urban
Affalrs.

EC-3121. A communication from the Gen-
eral Counsel of the Department of Com-
merce, transmitting, a draft of proposed leg-
islation entitled ‘“The Marine Navigation
Trust Fund Act of 1994"; to the Committee
on Environment and Public Works.

EC-3122. A communication from the Sec-
retary of Energy, transmitting, pursuant to
law, notlce relative to the report entitled
“Adequacy of Management Plans for the Fu-
ture Generation of Spent Nuclear Fuel and
High-Level Radloactive Waste'’; to the Com-
mittee on Environment and Public Works.

EC-3123. A communication from the Direc-
tor of the Office of Management and Budget,
Executive Office of the President, transmit-
ting, a draft of proposed legislation entitled
“The Advisory Committee Termination
Act'; to the Committee on Governmental
Affairs.

EC-3124. A communication from the Direc-
tor of Employee Benefits of the Farm Credit
Bank of Baltimore, Maryland, transmitting,
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pursuant to law, the annual reports of Fed-
eral Pension Plans for calendar year 1993; to
the Committee on Governmental Affairs.

EC-3125. A communication from the Vice
President (Human Resource Management),
Farm Credit Bank of Texas, transmitting,
pursuant to law, the annual report for cal-
endar year 1993; to the Committee on Gov-
ernmental Affairs.

EC-3126. A communication from the Direc-
tor of the Office of Management and Budget,
Executive Office of the President, transmit-
ting, a draft of proposed legislation entitled
““The Federal Acquisition Labor Law Im-
provement Act of 1994"'; to the Committee on
Labor and Human Resources.

EC-3127. A communication from the Sec-
retary of Transportation, transmitting, a
draft of proposed legislation entitled ‘‘Rail-
Highway Grade Crossing Safety Act of 1994";
to the Committee on Environment and Pub-
lic Works.

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-607. A concurrent resolution adopted
by the Legislature of the State of Louisiana;
to the Committee on Environment and Pub-
lic Works.

“SENATE CONCURRENT RESOLUTION NO. 69

“*Whereas, in order to achieve national am-
bient air quality standards (NAAQS), the
CAA requires ozone nonattalnment areas
classified as serious to implement, at the
state’s or the driving public's expense, an en-
hanced automobile emissions inspection and
maintenance program pursuant to standards
set by the U.S. Environmental Protection
Agency (EPA); and

“*Whereas, Section 182(a) of the CAA re-
quires EPA to fssue “‘guidance” to the states
providing them with “continued reasonable
flexibility to fashion effective, reasonable,
and fair programs for the affected
consumer;'’ and

““Whereas, the states, Including Louisiana,
have been effectively denied the flexibility
provided in Section 182(a) by EPA arbitrarily
withholding approval of any other program
than its “‘model program''; and

“Whereas, the EPA's “model program" was
formulated based on a hypothetical com-
puter generated model using now outdated
emissions data from 1980 model auto test
fleet using assumptions which are seriously
questionable based on recent data from real-
world conditions; and

““Whereas, the implementation in the real
world of Louisiana of EPA’s hypothetical
“model program’ will most likely cause long
walting lines at inspectlions stations with
the greatest cost and inconvenience impact-
ing the driving poor; and

“Whereas, the program’s benefits are high-
1y speculative, uncertaln, and very question-
able ‘as evidenced by a recent study con-
ducted by EPA which showed that its basic
assumptions regarding highway emissions
are seriously flawed when real-world data
such as traffic conditions and air condi-
tlioning use, are adequately considered; and

“Whereas, EPA’s ‘‘model program' re-
quires testing at one location and repair of
“dirty'" automobiles at another location,
with long walting liens likely at each; and

“Whereas, studies show that up to twenty-
five percent of tested vehicles are falsely
failed and on which no repairs are needed to
bring such a vehicle up to standards; and

CONGRESSIONAL RECORD—SENATE

‘““Whereas, recent air quality monitoring
indicates an improvement to such an extent
that if classified now the Baton Rouge non-
attainment area would not be required to
implement an enhanced program, neverthe-
less the EPA's Part 51 rules do not provide
credit for such “voluntary’ Improvements;

and

“‘Whereas, although both federal and state
governments want cleaner air, implementa-
tion of the “model program' is premature.
As evidenced by the Government Accounting
Office recent report that “EPA’s enhanced
I&M program could benefit from further re-
search on technology, costs, and motorists’
behavioral responses, which would be more
prudent than committing the entire nation
to a 35 billion per year program while major
information gaps remain: Therefore, be it

“‘Resolved, That the Legislature of Loulsi-
ana does hereby memorialize Congress to
seek suspension of the enhanced automobile
inspection and malintenance program; or
pressure USEPA Into revising its mobile
source rules to allow states reasonable flexi-
bility in designing their programs as in-
tended by the CAA amendments of 1990; or
amend the Clean Air Act to provide for re-
classification of a nonattainment area like
the Baton Rouge ozone nonattainment area
in which substantial progress toward ozone
attainment has already been made; or take
steps to allow other relief as may be required
to allow for a more reasonable solution to
Baton Rouge's air quality problems. Be it
further

‘“Resolved, That the Congress encourage
the EPA to implement the flexibility and
walver process ordered by the President in
Executive Order No. 12875 Issued on October
26, 1993. Be it futher

“*Resolved, That a copy of this Resolution
be transmitted to the presiding offices of the
U.S. Senate and House of Representatives, to
each member of the Loulsiana congressional
delegation and to the secretary of the De-
partment of Environmental Quality .”"

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. ROCKEFELLER:

S. 2331. A bill to amend title 38, United
States Code, to extend or make permanent
certain authorities and requirements under
that title; to the Committee on Veterans Af-
falrs.

By Mr. HATFIELD (for himself and
Mrs. MURRAY):

S. 2332. A bill to amend the Federal Colum-
bia River Transmission System Act to pro-
vide for the reconstitution of outstanding re-
payment obligations of the Administrator of
the Bonneville Power Administration for the
appropriated capital investments in the Fed-
eral Columbia River Power System; to the
Committee on Energy and Natural Re-
sources.

By Mr. KERRY (for himself and Mr.
KENNEDY):

S, 2333. A bill to authorize the Secretary of
Transportation to issue a certificate of docu-
mentation with appropriate endorsement for
employment in the coastwise trade for the
vessel a certificate of documentation for the
vessel SHAMROCK V; to the Committee on
Commerce, Sclence, and Transportation.

By Mr. BAUCUS (by request):

S. 2334. A bill to improve safety at rail-

highway grade crossings and railroad rights-
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of-way, and for other purposes; to the Com-
mittee on Environment and Public Works.
By Mr. BROWN:

§. 2335. A bill to amend the Balanced Budg-
et and Emergency Deficit Control Act of 1985
to require that OMB and CBO estimates for
paygo purposes to recognize the increased
revenues generated by economic growth re-
sulting from legislation implementing any
trade agreement; to the Committee on the
Budget and the Committee on Governmental
Affairs, jointly, pursuant to the order of Au-
gust 4, 1977, to the Committees on the Budg-
et and Governmental Affairs, with instruc-
tions that if one Committee reports, the
other Committee have thirty days to report
or be discharged.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. MITCHELL (for himself and Mr.
DOLE):

S. Res. 246. A resolution relative to the
death of the Honorable Hugh Scott, formerly
a Senator from the State of Pennsylvania,
considered and agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. ROCKEFELLER:

S. 2331. A bill to amend title 38, Unit-
ed States Code, to extend to make per-
manent certain authorities and re-
quirements under that title: to the
Committee on Veterans Affairs.

VA AUTHORITIES EXTENSION ACT OF 1994

e Mr. ROCKEFELLER. Mr. President,
as chairman of Committee on Veter-
ans’' Affairs, I am pleased to introduce
a bill that would make permanent two
authorities relating to activities of the
Department of Veterans Affairs, and
extend a third.

Mr. President, the first provision
would give VA permanent authority to
waive military retired pay forfeiture
requirements in the case of registered
nurses employed by VA in shortage sit-
uations. The second provision would
make permanent procedures to be fol-
lowed in the case of special pay agree-
ments for physicians and dentists em-
ployed by VA—including both basic
pay and special pay—that would pro-
vide for total annual pay exceeding the
amount for a person in Executive
Level, grade I. The third provision
would extend for 2 years VA’'s author-
ity to enter into enhanced use leases of
VA real property.

Mr. President, the provisions con-
tained in this bill are technical ones
which are necessary to enable VA to
continue practices which Congress has
previously authorized. The bill would
make permanent certain temporary au-
thorizations, and extend a third. I hope
and expect that my colleagues in the
committee will support this measure,
and that we will report this bill for
consideration by the Senate in the near
future.
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Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

8, 2331

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PERMANENT AUTHORITY FOR WAIV-
ER OF REDUCTION OF RETIREMENT
PAY FOR REGISTERED-NURSE POSI-
TIONS.

Section T426(c) of title 38, United States
Code, is amended by striking out the second
sentence.

SEC. 2. PERMANENT REQUIREMENT FOR REVIEW
OF AGREEMENTS FOR SPECIAL PAY
FOR PHYSICIANS AND DENTISTS.

Section 7432(d) of title 38, United States
Code, is amended by striking out paragraph
(4).

SEC. 3. EXTENSION OF AUTHORITY TO ENTER
INTO ENHANCED-USE LEASES.

Section 8169 of title 38, United States Code,
is amended by striking out *December 31,
1994," and inserting in lieu thereof “‘Decem-
ber 31, 1996 .e

By Mr. HATFIELD (for himself
and Mrs. MURRAY):

S. 2332. A bill to amend the Federal
Columbia River Transmission System
Act to provide for the reconstitution of
outstanding repayment obligations of
the Administrator of the Bonneville
Power Administration for the appro-
priated capital investments in the Fed-
eral Columbia River Power System; to
the Committee on Energy and Natural
Resources.

BONNEVILLE POWER ADMINISTRATION
REFINANCING ACT

Mr. HATFIELD. Mr. President, today
I am pleased to introduce legislation
which will end the decade-long battle
to increase the electric power rates of
the Bonneville Power Administration
[BPA] in the Pacific Northwest. The
legislation will resolve, once and for
all, the perception by some that elec-
tric rates in the Pacific Northwest are
subsidized by the Federal Government,

~and will discourage future proposals to
raise electric rates to levels which
would injure the region's economy.

The legislation is comprised of two
primary elements: First, it provides for
the refinancing of approximately $6.7
billion of Bonneville’s low interest, ap-
propriated debt, and replaces it with
new debt that carries current market
interest rates. Second, it provides an
additional $100 million to the Federal
Treasury, money that will be raised by
BPA from its electrical customers.

In return for this arrangement, the
Northwest's electrical ratepayers seek
a permanent guarantee that the costs
of repaying the Federal investment in
the Columbia River hydroelectric sys-
tem will not be altered further in the
future. This is a proposal which is fair
to both taxpayers and ratepayers and
should be considered favorably by the
Senate.
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This legislation has its roots in a
decade of proposals made by successive
administrations to alter the repayment
of the Federal investment in the Na-
tion's hydroelectric system. As budget
deficit grew, a cash-starved Federal
Government looked to all sources of
revenue generation to produce more
dollars. The power marketing adminis-
trations, which produce large sums of
annual revenues, became easy targets
for those who look only at the bottom
line. Little or no consideration was
given to the impacts on local econo-
mies or the overall impact on Federal
revenues. Let me recount some of the
history associated with this issue.

In 1985, the first proposal to alter
Federal power marketing administra-
tion repayment practices was offered
by President Reagan. Under that ini-
tial proposal, electric rates for the
Bonneville Power Administration
would have increased from between 50
to 80 percent. The interest rates on
outstanding investments would have
been raised to current rates, and the
methodology for defining the amount
of repayment due in any given year
would have been altered.

Then, in 1986, the Reagan administra-
tion proposed selling the power mar-
keting administrations to the highest
bidders. The methodology for selling
the PMA’s was never determined, how-
ever, and the potential impact of the
proposal was impossible to calculate. It
is safe to say, though, that the purpose
of the initiative was to create at least
as much money for the Treasury as the
earlier proposal.

From 1987 through 1990, the Reagan
and Bush administrations proposed
various repayment schemes that would
have resulted in PMA rate increases of
10 to 40 percent. In 1991 and 1992, the
Bush administration lowered its sights
and submitted a revised proposal which
would have raised rates approximately
12 to 15 percent.

In 1993, the Clinton administration
proposed increasing rates for the
PMA’'s such that an additional $100
million would be generated annually.
Because the costs of this proposal were
not allocated between PMA’'s, it was
impossible to identify the exact rate
impact.

While none of these proposals ulti-
mately was successful, each created a
cost for the economies which depend on
PMA electric power. Electricity is the
cornerstone of much of the Nation's
economy, particularly in the Pacific
Northwest. The high reliability and
low cost of electric power provides the
United States, and especially the Pa-
cific Northwest, with a global competi-
tive advantage which benefits the en-
tire Nation.

As each of these proposals was made,
uncertainty over the future cost of
electricity was created. In the Pacific
Northwest, where over half the electric
power consumed is marketed by the
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Bonneville Power Administration,
these proposals cast a cloud of uncer-
tainty over future electric power
prices. Rate increases of the magnitude
contemplated by the proposals would
devastate the economy of the region by
discouraging investment in infrastruc-
ture, including modernization of new
plants and equipment, and close fac-
tories and businesses which operate on
the margin, many of which were at-
tracted to the availability of low cost
hydroelectric power in the region.

In fact, the benefit of these proposals
was overstated by every administra-
tion because the potential for lost tax
revenue as a result of business failure
or lack of investment was never taken
into account.

Let me make it perfectly clear that I
have opposed each and every one of
these proposals over the years, and be-
lieve that they were, at best, mis-
guided, if not hypocritical, Water
projects throughout this country were
built with no expectation of payback
by the users of the facilities. Unlike
these other situations, in the case of
hydroelectric generation, the users are
paying back the investment, with in-
terest, based on the terms agreed to at
the time the investment was made. Ac-
cordingly, there is no subsidy associ-
ated with the Federal Power Marketing
Program. This situation is often, and
aptly, compared to a home mortgage.
Attempting to alter unilaterally the
terms of these financial arrangements
years after the investment was made,
based on current financial conditions,
is predatory and unfair.

But, Mr. President, this is politics
and not business. The lure of short-
term fixes to generate cash during peri-
ods of huge budget deficits will not
vanish in the night. It is time, there-
fore, to resolve this matter and put it
behind us, despite the fact that 50 U.S.
Senators signed a letter in 1990 oppos-
ing repayment reform, and that every
proposal that has been made has been
rejected by the Congress.

The development of this legislation
actually began over 3 years ago. In
1991, I urged BPA and its customers to
develop proposals to resolve the issue
permanently. Customers of other power
marketing administrations also were
invited to work with the Pacific North-
west, or to develop proposals on their
own, In 1992, after a year of study and
consultation involving Bonneville, its
customers and the customers of other
power marketing administrations, a
study document was produced. That
study identified a range of alter-
natives, including one to refinance
BPA’s debt to increase the rate of in-
terest it pays to the Treasury.

When that study was completed, an-
other meeting of BPA and other PMA
customers was held in my Washington,
DC office to discuss the ramifications
of the study. At that meeting, a vari-
ety of views were expressed as to
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whether PMA customers wanted to
continue to fight each and every repay-
ment alternative in the future, or if it
was time to find a permanent solution.
The Pacific Northwest's representa-
tives voiced their interest in support-
ing an appropriate proposal, provided
that it ensured long-term certainty to
end the long-term threat of further
rate increases on Bonneville's appro-
priated debt. Customer representatives
for all PMA's also were encouraged to
consider options which would benefit
their systems, and support for any such
changes was expressed.

A significant opportunity to advance
the BPA proposal occurred last year
with the release of Vice President
GORE's National Performance Review
[NPR]. To the Vice President’s credit,
the Department of Energy and others
in the administration recognized that a
new and realistic approach to repay-
ment reform could be formulated. The
NPR took the dramatic step of rec-
ommending the BPA debt refinancing
proposal originally identified in the
study developed by Bonneville and its
customers. The NPR, however, also in-
cluded a $100 million premium as an ad-
ditional cost the BPA ratepayers would
be required to pay—over and above the
annual principal and interest payments
on the appropriated debt. While this
premium is distasteful, it will, over the
long-term, benefit the Pacific North-
west ratepayers, and is a price worth
paying.

The most fundamental concern with
the $100 million premium is that it
may suggest to some there is a subsidy
of PMA customer electric rates. Let me
be perfectly clear on this issue. There
is no subsidy. Accordingly, the $100
million may be viewed as nothing less
than extortion. In my opinion, how-
ever, the $100 million price tag is anal-
ogous to the costs a business might ex-
perience when settling litigation.

While the subsidy issue is important,
it is merely a side show to the real
issue, that being the urgent need of the
Government to reduce the Federal
debt. Considering the need to raise ad-
ditional revenue, there may well come
a time when the Congress will conclude
that the path of least resistance is to
embrace the dubious notion that sub-
sidies for PMA customers exist. Given
the inherent risk in that outcome, the
$100 million premium is quite attrac-
tive. But, this transfer of wealth from
Pacific Northwest ratepayers to U.S.
taxpayers is supportable only if it is
accompanied by a long-term guarantee
there will be no future increases in the
cost of repaying the Federal invest-
ment in the Northwest hydroelectric
system. The NPR initiative included
such a guarantee.

The NPR initiative led to hastily
drafted legislation which was intro-
duced in the Congress last October.
That proposal would have allowed BPA
to raise money in the private capital
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markets to fund the refinancing of its
debt. The Congressional Budget Office,
in its testimony before the Senate
Committee on Energy and Natural Re-
sources, indicated that the NPR pro-
posal would lead to an increase in the
Federal budget deficit. While this was
disappointing, other alternatives re-
mained available for consideration.

We are now on a different path. The
legislation I am introducing today pro-
vides for the refinancing of BPA’'s ap-
propriated debt through the U.S.
Treasury rather than the private cap-
ital markets. It is my understanding
this resolves the fundamental issue
which concerned CBO and caused it to
score the previous proposal as an in-
crease in the deficit.

Let me take a moment to describe
the specifics of the legislation. The leg-
islation will require that BPA’'s out-
standing repayment obligations on ap-
propriations be reconstituted by reset-
ting outstanding principal at the
present value of the current principal
and annual interest that BPA would
owe to the Federal Treasury, plus $100
million. Enactment of the bill will rep-
resent agreement between Northwest
ratepayers and the U.S, Government
that the subsidy criticisms are resolved
permanently. Interest rates on the new
principal will be reassigned at the
Treasury's current long-term interest
rates. Interest rates on new invest-
ments financed by appropriations,
which are now administratively set
equivalent to long-term Treasury fi-
nancing costs, will be required by law.

The legislation also proposes that
certain credits be granted to BPA's
cash transfers to the Treasury in con-
nection with payments BPA would
make under a proposed litigation set-
tlement between the United States and
the Confederated Tribes of the Colville
Reservation. It is my understanding
that it is the administration’s view
that these credits, taken together with
the one-time judgment fund payment,
represent an equitable allocation of the
costs of litigation settlement between
BPA ratepayers and Federal taxpayers.
Section 9 of the legislation com-
plements legislation submitted by the
administration on the Colville settle-
ment. This new legislation contains re-
payment credit provisions that are dif-
ferent in timing but achieve the same
results in terms of the present value
cost to ratepayers and taxpayers.

This proposal addresses only the re-
payment of the Bonneville Power Ad-
ministration and not other power mar-
keting administrations. As noted ear-
lier, every attempt was made to keep
the customers of other power market-
ing administrations apprised of our in-
tentions to resolve the repayment
issue. We have encouraged them to find
solutions which also would resolve per-
manently their own concerns. If the
customers of other PMA’s are in a posi-
tion to make changes that will ensure
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long-term certainty for them, they are
invited to join this effort.

Besides providing a $100 million pre-
mium to the Federal Treasury, this
legislation provides an additional bene-
fit to taxpayers. Competition within
the electric power industry is increas-
ing dramatically, particularly since
the passage of tne Energy Policy Act of
1992. That competition is felt most
keenly at the wholesale level because
the Energy Policy Act provided greater
transmission access at that level. Bon-
neville is unique in that it operates es-
sentially only in the wholesale arena.
Competitors are attempting to attract
BPA’s customers away with some lim-
ited success. One primary reason given
for departing the BPA system is that
rates may escalate dramatically and
swiftly in the future as a result of re-
payment reform. The elimination of
this risk not only benefits Bonneville,
but also provides greater assurance
that the repayment of the Federal in-
vestment will be accomplished on time
and in full.

Finally, this legislation also benefits
taxpayers by assuring that any future
investments in the Northwest hydro-
electric system will be repaid with in-
terest rates reflecting the Treasury's
cost of money at the time the invest-
ment is made. This will assure that no
additional or lingering charges of the
existence of a Federal electrical sub-
sidy are made with respect to future
investments.

Mr. President, the administration
was exceptionally helpful in developing
this legislation, and I especially appre-
ciate the assistance provided by the Of-
fice of Management and Budget and the
Department of Energy. I understand
that the administration is continuing
to review certain aspects of the bill,
and that various revisions may be nec-
essary. I look forward to continuing to
work with the administration over the
next several weeks to identify any pro-
visions in need of further clarification,
and hope that all remaining issues can
be resolved to our mutual satisfaction.

I ask unanimous consent that the bill
and a section-by-section analysis of the
bill be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2332

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Bonneville
Power Administration Refinancing Act'.
SEC. 2. DEFINITIONS.

Sectlon 3 of the Federal Columbia River
Transmission System Act (16 U.S.C. 838a) is
amended—

(1) by redesignating paragraphs (b) and (c)
as paragraphs (c) and (d), respectively;

(2) by Inserting after paragraph (a) the fol-
lowing new paragraph (b):

“(b) The term ‘capital investment' meansa
capltalized cost funded by Federal appropria-
tions that—
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“(1) is for a project, facility, or separable
unit or feature, of a project or facility;

‘(2) is a cost for which the Administrator
is required by law to establish rates to repay
to the United States Treasury through the
sale of electric power, transmission, or other
services;

‘(3) excludes a Federal irrigation invest-
ment; and

*(4) excludes an investment financed by
the current revenues of the Administrator or
by bonds issued and sold, or authorized to be
issued and sold, by the Administrator under
section 13 of this Act.”; and

(3) by adding after paragraph (d), as redes-
ignated by paragraph (1), the following:

‘e) The term ‘old capital Investment’
means a capital Investment whose capital-
ized cost—

‘1) was incurred, but not repaid, before
October 1, 1995; and

**(2) was for a project, facility, or separable
unit or feature, of a project or facility placed
in service before October 1, 1995.

‘() The term ‘repayment date' means the
end of the period within which the Adminis-
trator's rates are to ensure the repayment of
the principal amount of a capital invest-
ment.

*'(g) The term ‘Treasury rate’, for a fiscal
year, means a rate that the Secretary of the
Treasury determines as soon as practicable
after the beginning of the fiscal year and
that is equal to the average prevailing mar-
ket yield during the preceding fiscal year on
interest-bearing marketable securities of the
United States which, at the time the com-
putation is made, have terms of 15 years or
more remaining to maturity. The average
yleld is computed as the average during the
preceding fiscal year using the daily bid
prices. When the average yield so computed
is not a multiple of one-eighth of 1 percent,
the rate is the multiple of one-eighth of 1
percent nearest to the average yield.".

SEC. 3. RECONSTITUTION OF OUTSTANDING PAY-
MENT OBLIGATIONS.

The Federal Columbia River Transmission
System Act (16 U.S.C. 838 et seq.) is amended
by adding at the end the following:

““NEW PRINCIPAL AMOUNTS

“SEC. 14. (a) Effective October 1, 1995, an
old capital Investment has a new principal
amount that is the sum of—

*(1) the present value, calculated using a
discount rate equal to the Treasury rate for
fiscal year 1996, of the old payment amounts
for the old capital investment; and

*4(2) an amount equal to $100,000,000 multi-
plied by a fraction whose numerator is the
principal amount of the old payment
amounts for the old capital investment and
whose denominator Is the sum of the prin-
cipal amounts of the old payment amounts
for all old capital investments.

*(b) The Administrator shall determine
the new principal amounts for old capital in-
vestments. The Administrator shall obtain
the approval of the Secretary of the Treas-
ury of the Administrator’s determination of
the new principal amounts and the Adminis-
trator's assignment of the interest rate to
the new principal amounts, on the basis of
consistency with the provisions of section 14
and 15 of this Act.

‘(c) For the purposes of this section, the
term ‘old payment amounts’, in the case of
an old capital investment, means the annual
interest and principal that the Adminis-
trator would have pald to the United States
Treasury from October 1, 1995, if the Bonne-
ville Power Administration Refinancing Act
were not enacted, assuming that—

/(1) the principal were repald—
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“(A) on the repayment date the Adminis-
trator assigned before October 1, 1993, to the
old capital investment; or

*(B) In the case of an old capital invest-
ment for which the Administrator has not
assigned a repayment date before October 1,
1993, on a repayment date the Administrator
shall assign to the old capital investment in
accordance with paragraph 10(d)(1) of the
version of Department of Energy Order RA
6120.2 in effect on October 1, 1993; and

*(2) Interest were pald—

“(A) at the interest rate the Administrator
asslgned before October 1, 1993, to the old
capital investment; or

“(B) in the case of an old capital invest-
ment for which the Administrator has not
assigned an interest rate before October 1,
1993, at the Treasury rate for the fiscal year
in which construction is initiated on the
project, facility, or separable unit or feature
the old capital Investment concerns.
“INTEREST RATE FOR NEW PRINCIPAL AMOUNTS

“SEC. 15. As of October 1, 1995, the unpaid
balance on the new principal amount estab-
lished for an old capital investment under
section 14 of this Act bears interest annually
at the Treasury rate for fiscal year 1996 until
the earlier of the date that the new principal
amount is repaid or the repayment date for
the new principal amount.

“REPAYMENT DATES

“SEC. 16. As of October 1, 1995, the repay-
ment date for the new principal amount es-
tablished for an old capital investment under
section 14 of this Act is no earlier than the
repayment date for the old capital invest-
ment provided for under section 14(b)1) of
this Act.

“PREPAYMENT LIMITATIONS

“*SEc. 17. During the period beginning on
October 1, 1995, and ending on September 30,
2000, the total new principal amounts of old
capital investments, as established under
section 14 of this Act, that the Adminis-
trator may pay before their respective repay-
ment dates shall not exceed $100,000,000.

"“INTEREST RATES FOR NEW CAPITAL
INVESTMENTS DURING CONSTRUCTION

““SEC. 18. (a) The principal amount of a cap-
ital investment for a project, facility, or sep-
arable unit or feature, of a project or facility
placed in service after September 30, 1995, in-
cludes interest in each fiscal year of con-
struction of the project, facility, or sepa-
rable unit or feature the capital investment
concerns at a rate equal to the l-year rate
for the fiscal year on the sum of—

(1) construction expenditures that were
made from the date construction commenced
through the end of the fiscal year; and

**(2) accrued interest during construction.

*(b) The Administrator is not required to
pay, during construction of the project, facil-
ity, or separable unit or feature the interest
calculated, accrued, and capitalized under
subsection (a).

“(¢) For the purposes of this section, the
term ‘l-year rate', for a fiscal year, means
the l-year Treasury agency borrowing rate
as determined by the Secretary of the Treas-
ury for use during the first month of the fis-
cal year taking into consideration the aver-
age of market ylelds on outstanding market-
able interest-bearing obligations of the Unit-
ed States with approximate periods to matu-
rity of 1 year.

“INTEREST RATES FOR NEW CAPITAL
INVESTMENTS

“‘SEC. 19. The unpaid balance on the prin-
cipal amount of a capital investment for a
project, facility, or separable unit or feature,
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of a project or facility placed in service after
September 30, 1995, bears interest—

“(1) from the date the project, facility, or
severable unit or feature the investment con-
cerns 1s placed in service until the earlier of
the date the capital investment Is repaid or
the end of the repayment period for the cap-
ital investment; and

“(2) at a rate determined by the Secretary
of the Treasury for use in assigning interest
rates to new capital investments during the °
month that includes the date the project, fa-
cility, or separable unit or feature the new
capital investment concerns is placed in
service, taking Into consideration the aver-
age of market ylelds on outstanding market-
able interest-bearing obligations of the Unit-
ed States with periods to maturity com-
parable to the repayment period of the cap-
ital Investment.

*CREDITS TO ADMINISTRATOR'S PAYMENTS TO
THE UNITED STATES TREASURY

“SeEc. 20. (a) Notwithstanding any other
law, the Administrator shall apply against
amounts payable by the Administrator to
the United States Treasury a credit in the
amount and for a fiscal year as follows:

(1) $15,250,000 in fiscal year 1996.

**(2) $15,860,000 in fiscal year 1997.

*(3) $16,490,000 in fiscal year 1998.

“*(4) $17,150,000 in fiscal year 1999.

*'(5) $17,840,000 in fiscal year 2000.

‘*(6) $4,100,000 in each succeeding fiscal year
so long as the Administrator makes annual
payments to the tribes under the settlement
agreement.

‘(b) For purposes of this section:

‘(1) The term ‘settlement agreement’
means the agreement between the United
States of America and the Confederated
Tribes of the Colville Reservation slgned by
the tribes on April 16, 1994, and by the United
States of America on April 21, 1994, which
agreement resolves claims of the tribes in
docket 181-D of the Indian Claims Commis-
slon, which docket has been transferred to
the United States Court of Federal Claims.

*(2) The term ‘tribes’ means the Confed-
erated Tribes of the Colville Reservation, a
federally recognized Indian tribe.

““CONTRACT PROVISIONS

“SEC. 21. In each contract of the Adminis-
trator that provides for the Administrator to
sell electric power, transmission, or related
services and that is in effect after September
30, 1995, the Administrator shall offer to in-
clude or shall offer to amend to include, as
the case may be, provisions specifying that
after September 30, 1995—

*(1) the Administrator shall establish rates
and charges on the basis that—

“(A) the principal amount of an old capital
investment shall be no greater than the new
principal amount established under section
14 of this Act;

*(B) the interest rate applicable to the un-
pald balance of the new principal amount of
an old capital investment shall be no greater
than the interest rate established under sec-
tion 15 of this Act;

‘“(C) any payment of principal of an old
capital Investment shall reduce the out-
standing principal balance of the old capital
investment in the amount of the payment at
the time the payment is tendered; and

‘D) any payment of interest on the unpalid
balance of the new principal amount of an
old capital investment shall be a credit
agalnst the appropriate Interest account in
the amount of the payment at the time the
payment {s tendered;

*(2) apart from charges necessary to repay
the new principal amount of an old capital
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investment as established under section 14 of
this Act and to pay the interest on the prin-
cipal amount under section 15 of this Act, no
amount may be charged for return to the
United States Treasury as repayment for or
return on an old capital investment, whether
by way of rate, rent, lease payment, assess-
ment, user charge, or any other fee;

“(3) amounts provided under section 1304 of
title 31, United States Code, shall be avail-
able to pay, and shall be the sole source for
payment of, a judgment against or settle-
ment by the Administrator or the United
States on a claim for a breach of the con-
tract provisions required by sections 14
through 21 of this Act; and

“(4) the contract provisions specified in
sections 14 through 21 of this Act do not—

*(A) preclude the Administrator from re-
covering, through rates or other means, any
tax that is generally imposed on electric
utilities in the United States; or

*“(B) affect the Administrator’s authority
under applicable law, including section T(g)
of the Pacific Northwest Electric Power
Planning and Conservation Act (16 U.S.C.
83%(g)), to—

*(1) allocate costs and benefits, including
but not limited to fish and wildlife costs, to
rates or resources; or

*(11) design rates.

“SAVINGS PROVISIONS

“SEC. 22. (a) Sections 14 through 21 of this
Act do not affect the obligation of the Ad-
ministrator to repay the principal assoclated
with each capital investment, and to pay in-
terest on the principal, only from the ‘Ad-
ministrator’s net proceeds,’ as defined in sec-
tion 13 of this Act.

“(b) Sections 14 through 21 of this Act do
not affect the authority of- the Adminis-
trator to pay all or a portion of the principal
amount associated with a capital investment
before the repayment date for the principal
amount.".

SECTION-BY-SECTION ANALYSIS
INTRODUCTION

The Bonneville Power Administration
(BPA) markets electric power produced by
federal hydroelectric projects in the Pacific
Northwest and provides electric power trans-
mission services over certain federally
owned transmission facilities. Among other
obligations, BPA establishes rate to repay to
the U.S. Treasury the federal taxpayers’ in-
vestments in these hydroelectric projects
and transmission facilities made primarily
through annual and no-year appropriations.
Since the early 1980's, subsidy criticisms
have been directed as the relatively low In-
terest rates applicable to many of these Fed-
eral Columbia River Power System (FCRPS)
investments. This legislation, the Bonneville
Power Administration Refinancing Act (the
“‘Act”), amends the Federal Columbia River
Transmission System Act (16 U.S.C. 838 et
seq.) (the “Transmission Act") with the in-
tention of resolving permanently the subsidy
criticisms in a way that benefits the tax-
payer while minimizing the impact on BPA's
power and transmission rates.

The legislation accomplishes this purpose
by resetting the principal of BPA's outstand-
ing repayment obligations at an amount
that is $100 million greater than the present
value of the principal and interest BPA
would have paid in the absence of this Act on
the outstanding appropriated investments in
the FCRPS. The interest rate applicable to
the reset principal amount is based on the
U.8. Treasury's long-term interest rate in ef-
fect at the time the prinecipal is reset. The
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resetting of the repayment obligations is ef-
fective October 1, 1995, coincident with the
beginning of BPA's next rate period.

While the Act increases BPA's repayment
obligations, and consequently will Increase
the rates BPA charges its ratepayers, it also
provides assurance to BPA ratepayers that
the Government will not further increase
these obligations in the future. By eliminat-
ing the exposure to such increases, the legis-
lation substantially improves the ability of
BPA to maintain its customer base, and to
make future payments to the U.S. Treasury
on time and in full. Since the Act will cause
both BPA's rates and its cash transfers to
the U.S. Treasury to increase, it will aid in
reducing the Federal budget deficlt by an es-
timated $50 million over the current budget
window.

SECTION 1. SHORT TITLE

The short title for this Act Is the Bonne-
ville Power Administration Refinancing Act.

SECTION 2. DEFINITIONS

This section amends the definitions sec-
tion, section 3, of the Transmission Act.

The Transmission Act is amended to add a
new paragraph 3(b), which clarifies the re-
payment obligations to be affected under
this Act by defining ‘‘capital investment' to
mean a capitalized cost funded by a Federal
appropriation for a project, facility, or sepa-
rable unit or feature of a project or facility
provided that the investment is one for
which the Administrator of the Bonneville
Power Administration (Administrator or
BPA) is required by law to establish rates to
repay to the U.S. Treasury. The definition
excludes Federal irrigation investments re-
quired by law to be repald by the Adminis-
trator through the sale of electric power,
transmission or other services; and, Invest-
ments financed either by BPA current reve-
nues or by bonds issued and sold, or author-
ized to be issued and sold, under section 13 of
the Transmission Act.

The Transmission Act is amended to add a
new paragraph 3(e), which deflnes those cap-
ital investments whose principal amounts
are reset by this Act. ‘‘Old capital invest-
ments’ are capital Investments whose cap-
italized costs were incurred but not repaid
before October 1, 1995, provided that the re-
lated project, facility, or separable feature
or facility was placed In service before Octo-
ber 1, 1995. Thus, the capital investments
whose principal amounts are reset by this
Act do not Include capital Investments
placed in service after September 30, 1995.
The term ‘‘capital investments' is defined in
new section 3(b).

The Transmission Act is amended to add a
new paragraph 3(f), which defines ‘“‘repay-
ment date” as the end of the period that the
Administrator is to establish rates to repay
the principal amount of a capital invest-
ment.

The Transmission Act is amended to add a
new paragraph 3(g), which defines the term
‘“Treasury rate"” as a long-term rate deter-
mined by the Secretary of the Treasury
based on marketable interest-bearing securi-
ties of the United States having terms to
maturity of 15 years or more. The Secretary
of the Treasury determines the Treasury
rate for a specified fiscal year by reference
to the preceding fiscal year's average of
dally bid prices on such securities. For exam-
ple, the “Treasury rate for fiscal year 1996"
would be determined by reference to the av-
erage of daily bid prices in the twelve
months comprising fiscal year 1995. The term
Treasury rate, in particular the term Treas-
ury rate for fiscal year 1996, is used to estab-
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lish both the discount rate for determining
the present value of the old capital invest-
ments (section 14(a) of the Transmission Act,
as amended by this Act) and the interest
rate that will apply to the new principal
amounts of the old capital investments (sec-
tion 15 of the Transmission Act, as amended
by this Act). The term Treasury rate is also
used In section 14(c)2)B) of the Trans-
mission Act, as amended by this Act, to de-
termine the interest that would have been
paid in the absence of this Act on old capital
investments, whose facilities are brought
into service between the end of fiscal year
1993 and the end of fiscal year 1995. For ex-
ample, if an old capital investment is
brought Into service in fiscal year 1994, the
Treasury rate that would apply under new
section 14(c)(2)(B) to that investment would
be the Treasury rate for fiscal year 1994. The
Treasury rate is not to be confused with
other interest rates that this Act directs the
Secretary of the Treasury to determine, spe-
cifically, the short-term (one-year) interest
rates to be used In calculating interest dur-
ing construction of new capital investments
(section 17 of the Transmission Act, as
amended by the Act) and the interest rates
that apply to capital investments the related
facilities of which are brought into service
after September 30, 1995 (section 18 of the
Transmission Act, as amended by the Act).

SECTION 3. RECONSTITUTION OF OUTSTANDING
PAYMENTS AMOUNTS

Section 3 further amends the Transmission
Act as follows:

New principal amounts

The Transmission Act is amended to add a
new section 14, which establishes new prin-
cipal amounts of the old capital investments,
which the Administrator i{s obligated by law
to establish rates to repay. These invest-
ments were made by Federal taxpayers pri-
marily through annual appropriations and
include investments financed by appropria-
tions to the U.S. Army Corps of Englneers,
the U.S. Bureau of Reclamation, and to BPA
prior to implementation of the Federal Co-
lumbia River Transmission System Act. In
general, the new princlpal amount associated
with each such Investment Is determined (re-
gardless of whether the obligation is for the
transmission or generation function of the
FCRPS) by (a) calculating the present value
of the stream of principal and interest pay-
ments on the investment that the adminis-
trator would have paid to the U.S. Treasury
absent this Act and (b) adding to the prin-
cipal of each investment a pro rata portion
of $100 million. The new principal amount is
established on a one-time-only basis. Al-
though the new principal amounts become
effective on October 1, 1995, the actual cal-
culation of the reset principal will not occur
until early 1996, because the discount rate
will not be determined, the BPA's final au-
dited financial statements will not become
avallable, until later in that fiscal year.

As prescribed by the term ‘‘old capital in-
vestments,” the new principal amount is not
set for appropriations-financed FCRPS in-
vestments the related facllitles of which are
placed in service in or after fiscal year 1996;
for Federal irrigation investments required
by law to be recovered by the Administrator
from the sale of electric power, transmission
or other services, or for investments fi-
nanced by BPA current revenues or by bonds
issued or sold, or authorized to be issued and
sold, under section 13 of the Transmission
Act.

The discount rate used to determine the
present value is the Treasury rate for fiscal
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year 1996 and is identical to the interest rate
that applies to new principal amounts for
the old capital investments. Thus, the Sec-
retary of the Treasury is responsible for de-
termining the interest rate and the discount
rate.

The discount period for a principal amount
begins on the date that the principal amount
assoclated with an old capital investment is
reset (October 1, 1995) and ends, for purposes
of making the present value calculation, on
the repayment dates provided in this section.
The repayment dates for purposes of making
the present value calculation are already as-
signed to almost all of the old capital invest-
ments. For old capital investments that will
be placed in service after October 1, 1993, but
before October 1, 1995, no such dates have
been assigned. The Administrator will estab-
lish the dates for these latter investments in
accordance with U.S. Department of Energy
Order RA 6120.2—Power Marketing Admin-
istration Financial Reporting,” as in effect
at the beginning of fiscal year 1994. These
ideas are captured in the definition of the
term “‘old payment amounts."

The interest portion of the old payment
amounts is determined on the basis that the
principal amount would bear interest annu-
ally until repald at interest rates assigned
by the Administrator. For almost all old
capital investments, these interest rates
were assigned to the capital investments
prior to the effective date of this Act. (For
old capital Investments that are placed in
service after September 30, 1993, the interest
rates to be used in determining the old pay-
ment amounts will be the Treasury rate for
the fiscal year in which the construction of
the related project or facility, or the sepa-
rable unit or feature of a project or facility,
was initiated. Section 3(g) of the Trans-
mission Act, as amended by this Act, pro-
vides the manner in which these interest
rates are established.) Thus, for purposes of
determining the present value of an interest
payment on a capital Investment, the dis-
count period for the payment begins on Octo-
ber 1, 1995, and ends on the date the Interest
payment would have been made.

The pro rata allocation of $100,000,000 is
based on the ratio that the nominal principal
amount of the old capital investment bears
to the sum of the nominal principal amounts
of all old capital investments. This added
amount fulfills a key flnancial objective of
the Act to provide the U.S. Treasury and
Federal taxpayers with a $100,000,000 increase
in the present value of BPA's principal and
interest payments with respect to the old
capital Investments. Since the $100,000,000 is
a nominal amount that bears interest at a
rate equal to the discount rate, the present
value of the stream of payments Is nec-
essarlly Increased by $100,000,000.

Paragraph (b) of section 14 of the Trans-
mission Act, as amended by this Act, pro-
vides that the Administrator will determine
the new principal amounts and obtain the
approval of the Secretary of the Treasury for
such determinations. The Administrator will
calculate the new principal amount of each
old capital investment in accord with sec-
tion 14 on the basis of (i) the outstanding
principal amount, the interest rate and the
repayment date of the related old capital in-
vestment, (ii) the discount rate provided by
the Secretary of the treasury, and (iii) for
purposes of calculating the pro rata share of
3100 million in each new principal amount
under section 14(a)(2) of the Transmission
Act, as amended by this Act, the total prin-
cipal amount of all old capital investments.
The Administrator will provide this data to
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the Secretary of the Treasury and obtain ap-
proval by the Secretary that the Administra-
tor's calculation of each new principal
amount and the Administrator's assignment
of the interest rate to the new principal
amounts is consistent with the provisions of
this Act.

The approval by the Secretary of the
Treasury will be completed as soon as prac-
ticable after the data is provided by the Ad-
ministrator., It is expected that the Sec-
retary of the Treasury will identify possible
errors in the Administrator’'s calculations
and ralse and resolve these issues in con-
sultation with the Administrator. Due to the
ministerial nature of these one-time deter-
minations and approvals under this section,
it is expected that the confirmation by the
Secretary will not require substantial time.

Interest rate for new principal amounts

The Transmission Act is amended to add a
new section 15, which provides that the un-
pald balance of the new principal amount of
each old capital investment shall bear inter-
est at the Treasury rate for flscal year 1996
determined by the Secretary of the Treasury
under section 3(g) of the Transmission Act,
as amended by this Act. The unpaid balance
of each new principal amount shall bear in-
terest at that rate until the earlier of the
date the principal is repaid or the end of the
repayment period for the Investment.

Repayment dates

The Transmission Act Is amended by add-
ing a new section 16, which In conjunction
with the term ‘‘repayment date' as that
term is defined in section 3(f) of the Trans-
mission Act, as amended by this Act, pro-
vides that the end of the repayment period
for each new principal amount for an old
capital investment shall be no earlier than
the repayment date used in making the
present value calculations in section 14 of
the Transmission Act, as amended by this
Act. Under existing law, the Administrator
is obligated to establish rates to.repay cap-
ital investments within a reasonable number
of years. Section 16 of the Transmission Act,
as amended by this Act, confirms that the
Administrator retains this obligation not-
withstanding the enactment of this Act.

Prepayment limitations

The Transmission Act is amended by add-
ing a new section 17, which places a cap on
the Administrator's authority to prepay the
new principal amounts of old capital invest-
ments. During the period October 1, 1995,
through September 30, 2000, the Adminis-
trator may pay the new principal amounts of
old capital Investments before their respec-
tive repayment dates provided that the total
of the prepayments during the period does
not exceed $100,000,000.

Interest rates for new capital investments
during construction

The Transmission Act is amended by add-
ing a new section 18, which establishes in
statute a key element of the repayment
practices relating to capltal Investments the
facilities of which are placed in service after
September 30, 1995. The new section 18 pro-
vides the interest rates for determining the
interest during construction of these facili-
ties. For each flscal year of construction, the
Secretary of the Treasury determines a
short-term interest rate upon which that fis-
cal year's Interest during construction is
based. The short-term Interest rate for a
given fiscal year applies to the sum of (a) the
cumulative construction expenditures made
from the start of construction through the
end of the subject flscal year, and (b) inter-
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est during construction that has accrued
prior to the end of the subject fiscal year.
The short-term rate for the subject flscal
year Is set by the Secretary of the Treasury
and 1s the one-year agency borrowing rate as
determined by the Secretary of the Treasury
for use during the first month of the fiscal
year taking into consideration the average
of current market yields on outstanding
marketable obligations of the United States
with approximate periods to maturity of one
year, These ldeas are included in the defini-
tion of the term “‘one-year rate."

This method of calculating interest during
construction equates to common construc-
tion financing practice. In this practice con-
struction Is funded by rolling, short-term
debt which, upon completion of construction,
is finally rolled over into long-term debt
that spans the expected useful life of the fa-
cility constructed. Accordingly, new section
18 of the Transmission Act provides that
amounts for interest during construction
shall be included in the principal amount of
a new capital Investment. Thus, the Admin-
istrator has no obligation with respect to the
payment of this interest until construction
is complete, at which point the interest dur-
ing construction is included in the principal

-amount of the capital investment.

Interest rates for new capital investments

The Transmission Act, is amended by add-
ing a new section 19, which establishes in
statute an Important component of BPA's
repayment practice, that ls, the methodol-
ogy for determining the interest rates for
capital investments the related facilities of
which are placed in service after September
30, 1995. Heretofore, administrative policies
and practice established the interest rates
applicable to capital investments as a long-
term Treasury interest rate in effect at the
time construction commenced on the related
facilities. By contrast, new section 19 pro-
vides that the interest rate assigned to cap-
ital investments made in a project, facility,
or separable unit of feature of a project or fa-
cility, provided it is placed in service after
September 30, 1995, is a rate that more accu-
rately reflects the repayment period for the
capital investment. The interest rate appli-
cable to these capital investments is a rate
determined by the Secretary of the Treasury
taking into consideration the average of
yields of certain marketable securities of the
United States during the month in which the
related project, facility, or separable unit or
feature is placed in service. The marketable
securities to be used by the Secretary of the
Treasury in the interest rate determination
are securities whose remaining maturities
are comparable to the repayment period for
the capital investment. BPA will obtain the
applicable Interest rate from a table of inter-
est rates provided by the Secretary of the
Treasury. The interest rates in this table
shall be for various maturities and shall be
determined by the Secretary of the Treasury
by taking into consideration the average of
the ylelds on marketable securities of the
United States that have maturities com-
parable to the various maturities. Each of
these investments would bear interest at the
rate so assigned until the earlier of the date
it is repald or the end of its repayment pe-
riod.

Credits to the Administrator's payments to the

U.S. Treasury

The Transmission Act is amended to add a
new section 20, which provides that the Ad-
ministrator shall receive credits to annual
cash transfers that would otherwise be made
by the Administrator to the U.S. Treasury.
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The credits are tied to annual payments to
be made by the Administrator under a settle-
ment of certain claims against the United
States by the Confederated Tribes of the
Colville Reservation, which claims relate to
the construction and operation of Grand
Coulee Dam. The credits, together with a
lump-sum payments by the United States to
the Tribes, represent an equitable allocation
of the costs of the settlement between BPA
ratepayers and federal taxpayers. The credits
provided under this section shall be applied
against interest payments or others pay-
ments to be made by the Administrator to
the U.S. Treasury. The payments to the U.8.
Treasury available for crediting include,
without limitation, interest payments asso-
clated with capital investment, are reset
under this Act; interest on bonds issued by
BPA to the U.S. Treasury, and interest pay-
ments In connection with FCRPS invest-
ments that are placed in service after Sep-
tember 30, 1995.

New section 20 of the Transmission Act
also provides that it will apply *‘notwith-
standing any other law.” This clause as-
sumes that new section 20 will supplant a
similar provision in proposed Federal legisla-
tion validating the settlement agreement,
should that legislation be enacted before this
Act. The proposed short title for the settle-
ment agreement legislation is the “Colville
Tribes Grand Coulee Dam Settlement Act.”

Contract provisions

The Transmission Act, is amended to add a
new section 21, which is intended to capture
in contract the purpose of this legislation to
permanently resolve issues relating to the
repayment obligations of BPA's customers
assoclated with an old capital investment.
With regard to such Investments, paragraph
(1) of new section 21 requires that the Ad-
ministrator offer to Include in power and
transmission contracts terms that prevent
the Administrator from recovering and re-
turning to the U.S. Treasury any return of
the capital investments other than the inter-
est payments or principal repayments au-
thorized by this Act. Paragraph (1) of new
section 21 also provides assurance to rate
payers that outstanding principal and inter-
est associated with each old capital invest-
ment, the principal of which is reset in this
legislation, shall be credited In the amount
of any payment in satisfaction thereof at the
time the payment is tendered. This provision
assures that payments of principal and inter-
est will in fact satisfy principal and interest
payable on these capital investments.

Whereas paragraph (1) of new section 21
limits the return to the U.S. Treasury of the
Federal Investments in the designated
projects and facilities, together with interest
thereon, paragraph (2) of section new 21 re-
quires the Administrator to offer to include
in contracts terms that prevent the Adminis-
trator from recovering and returning to the
U.8. Treasury any additional return on those
old capital investments. Thus, the Adminis-
trator may not Impose a charge, rent or
other fee for such investments, either while
they are being repaid or after they have been
repaid. Paragraph (2) of new section 21 also
contractually fixes the interest obligation on
the new principal obligation at the amount
determined pursuant to section 15 of the
Transmission Act, as amended by this Act.

Paragraph (3) of new section 21 is intended
to assure BPA rate payers that the contract
provisions described in paragraphs (1) and (2)
of new section 21 are not iIndirectly cir-
cumvented by requiring BPA rate payers to
bear through BPA rates the cost of a judg-
ment or settlement for breach of the con-
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tract provisions. The subsection also con-
firms that the judgment fund shall be avail-
able to pay, and shall be the sole source for
payment of, a judgment against or settle-
ment by the Administrator or the United
States on a claim for a violation of the con-
tract provisions required by new section 21.
Section 1304 of title 31, United States Code,
is a continuing, indefinite appropriation to
pay judgments rendered against the United
States, provided that payment of the judg-
ment is “not otherwise provided for." Para-
graph 3 of new section 21 of this Act assures
both that the Bonneville fund, described in
section 838 of title 16, United States Code,
shall not be available to pay a judgment or
settlement for breach by the United States
of the contract provisions required by new
section 21, and that no appropriation, other
than the judgment fund, is available to pay
such a judgment.

Paragraph (4)(A) of new section 21 estab-
lishes that the contract protections required
by new section 21 do not extend to Bonne-
ville's recovering a tax that is generally ap-
plicable to electric utilities, whether the re-
covery by Bonneville is made through its
rates or by other means.

Paragraph (4)(B) of new section 21 makes
clear that the contract terms described
above are in no way intended to alter the Ad-
ministrator's current rate design discretion
or ratemaking authority to recover other
new costs or allocate costs and benefits. This
Act, including the contract provisions under
section 21, does not preclude the Adminis-
trator from recovering any other costs such
as general overhead, operations and mainte-
nance, fish and wildlife, conservation, risk
mitigation, modifications, additions, im-
provements, and replacements to facilitles,
and other costs properly allocable to a rate
or resource.

Savings provisions

The Transmission System Act Is amended
by adding a new section 22. Bubsection (a) of
this section assures that the principal and
interest payments by the Administrator as
established in this Act shall be paid only
from the Administrator’s net proceeds. Sub-
section (b) confirms that, except with re-
spect to the prepayment limitations under
section 17 of the Transmission Act, as
amended by this Act, the Administrator may
repay all or a portion of the principal associ-
ated with a capital investment before the
end of its repayment period.

By Mr. KERRY (for himself and
Mr. KENNEDY):

S. 2333. A bill to authorize the Sec-
retary of Transportation to issue a cer-
tificate of documentation with appro-
priate endorsement for employment in
the coastwise trade for the vessel a cer-
tificate of documentation for the vessel
Shamrock V; to the Committee on Com-
merce, Science, and Transportation.

“SHAMROCK V'' CERTIFICATE OF
DOCUMENTATION ACT OF 1994

Mr. KERRY. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2333

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That notwithstanding
sections 12106, 12107, and 12108 of title 46,
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United States Code, and section 27 of the
Merchant Marine Act, 1920 (46 App. U.S.C.
883), as applicable on the date of enactment
of this Act, the Secretary of Transportation
may issue a certificate of documentation
with appropriate endorsement for employ-
ment in the coastwise trade for the vessel
SHAMROCK V, (United States official num-
ber 900036).
By Mr. BAUCUS (by request):

S. 2334. A Dbill to improve safety at
rail-highway grade crossings and rail-
road rights-of-way, and for other pur-
poses; to the Committee on Environ-
ment and Public Works.

RAIL-HIGHWAY GRADE CROSSING SAFETY ACT OF
1094

e Mr. BAUCUS. Mr. President, today I
am introducing, upon request, a bill to
improve safety at rail-highway grade
crossings and railroad rights-of-way. I
ask unanimous consent that the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S, 2334

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Rail-High-
way Grade Crossing Safety Act of 1994".

SEC. 2. FINDINGS.

The Congress finds that—

(1) there are approximately 170,000 public
and 110,000 private at-grade rail-highway
crossings in the United States;

(2) during 1993, there were nearly 4,900 acci-
dents at these crossings;

(3) it is necessary to improve safety at our
Nation's rall-highway crossings and along
rail rights-of-way,;

(4) there are insufficlent public funds to
provide for the installation of warning sys-
tems that are antomatically activated by ap-
proaching trains at all public crossings,;

(5) many of the Nation's public rall-high-
way crossings are unnecessary and should be
closed;

(6) rail-highway crossing consolidation will
reduce the potential for rail-highway cross-
ing collisions and will allow states to con-
centrate on improving safety at the remain-
ing crossings;

(7T) incentives are needed to encourage
state and local governments to increase the
consolidation of rail-highway crossings; and

(8) Increased funding must be provided to
educate motorists In their responsibilities at
crossings In order to realize the full benefits
from the public investment in rail-highway
crossing warning systems.

SEC. 3. RAIL-HIGHWAY GRADE CROSSING CLOS-
ING PROGRAM.

(a) Section 120(c) of title 23, United States
Code, is amended by inserting ‘‘rail-highway
crossing closures,” after “‘vanpooling.”

(b) Section 130 of title 23, United States
Code, is amended by relettering subsection
(h) as (J) and adding new subsections (h) and
(1) to read as follows:

“*(h) INCENTIVE FUNDS FOR CLOSING CROSS-
INGS,—

“(1) Subject to paragraph (2) of this sub-
section, any state after adopting a policy re-
quiring the review of the need for all new
public at-grade rail-highway crossings, may,
in its discretion, use the funds authorized
under this section to provide an incentive
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payment to a local jurisdiction upon the per-
manent closing by the jurisdiction of a pub-
lic at-grade crossing.

*(2) The incentive payments authorized by
paragraph (1) of this subsection may not ex-
ceed $7,500, provided that the funds are
matched by an equal payment from the rall-
road owning the tracks on which the cross-
ing is located.

*(3) The local jurisdiction receiving funds
under this subsection shall use the Federal
funds portion of the incentive payment for
transportation safety improvements only.

‘(1) PUBLIC BENEFITS AND COSTS ANALY-
SES.—Within 18 months after the date of this
Act, the Secretary shall establish guidelines
to enable states to determine the public ben-
efits and costs resulting from any new rail-
highway grade crossing.”

SEC. 4. OPERATION LIFESAVER.

Section 104(d)(1) of title 23, United States
Code, Is amended by striking everything
after “Operation lifesaver.—" and inserting
in lieu thereof the following: “‘Before making
an apportionment of funds under subsection
(b)(3) for a fiscal year, the Secretary shall
set aside $500,000 of the funds authorized to
be appropriated for the surface transpor-
tation program for such fiscal year for carry-
ing out a public information and education
program to help prevent and reduce motor
vehicle accidents, injuries, and fatalities and
to improve driver performance at railway-
highway crossings, and to help prevent tres-
passing on rail rights-of-way and the result-
ing injuries and fatalities, provided however,
expenditure of any funds in excess of $300,000
shall be contingent upon receipt of matching
funds from non-public sources."

SEC. 5. GRADE CROSSING CORRIDOR SAFETY IN-
CENTIVE PROGRAM.

Section 104 of title 23, United States Code
is amended by adding a new paragraph (4) to
subsection (d) to read as follows:

*'(4) GRADE CROSSING CORRIDOR SAFETY IN-
CENTIVE PROGRAM.—Before making an appor-
tionment of funds under subsection (b)3) for
a fiscal year, the Secretary shall set aside
$15,000,000 of the funds authorized to be ap-
propriated for the surface transportation
program for such fiscal year to carry out a
program to provide a financial incentive to
States that would review and implement
grade crossing safety improvements on a cor-
ridor basis in accordance with section 130(k)
of title 23, United States Code."

Section 130 of title 23, United States Code
is amended by adding subsection (k) to read
as follows:

*(k) GRADE CROSSING CORRIDOR SAFETY IN-
CENTIVE PROGRAM.—

*(1) The Secretary shall carry out a pro-
gram to provide an additional financial in-
centive to States that would review and im-
plement grade crossing safety improvements
on a corridor basis. This financial incentive
would be in addition to those funds available
in accordance with the preceding sub-
sections.

*(2) Funds authorized to be appropriated to
carry out this subsection shall be available
for obligation at the discretion of the Sec-
retary. The Secretary shall issue Investment
criteria for approving projects under this
section.

*(3) All provisions of chapter 1 of title 23,
United States Code, other than provisions re-
lating to apportionment formula and Federal
share, shall apply to funds made available to
carry out this subsection, except as deter-
mined by the Secretary to be inconsistent
with this subsection. Funds authorized to be
appropriated to carry out this section shall
remain available until expended."'e
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By Mr. BROWN:

S. 2335. A bill to amend the Balanced
Budget and Emergency Deficit Control
Act of 1985 to require that OMB and
CBO estimates for paygo purposes to
recognize the increased revenues gen-
erated by economic growth resulting
from legislation implementing any
trade agreement; to the Committee on
the Budget and the Committee on Gov-
ernmental Affairs, jointly, pursuant to
the order of August 4, 1977, to the Com-
mittees on the Budget and Govern-
mental Affairs, with instructions that
if one committee reports, the other
committee have 30 days to report or be
discharged.

TRADE AGREEMENTS LEGISLATION
e Mr. BROWN. Mr. President, I rise
today to introduce a bill that adopts a
dynamic budget scoring for trade
agreements.

Mr, President, the Senate will soon
be voting on legislation to implement
the Uruguay round of the General
Agreement on Tariffs and Trade
[GATT]. In order to approve the Uru-
guay round GATT, Congress will have
to choose between increasing taxes, re-
straining spending, or waiving the
budget rules.

According to a report to be released
tomorrow by the Joint Economic Com-
mittee, GATT will create over $30 bil-
lion in economic growth in the first 5
years after its enactment. This growth
would generate sufficient revenues to
offset the projected loss on tariff reve-
nue. U.S. Trade Representative Mickey
Kantor also has testified before Con-
gress that he expects the GATT to gen-
erate tax revenue sufficient to cover
the expected §$11 billion loss over 5
yvears. Unfortunately, the budget pay-
as-you-go rules prevent the Congres-
sional Budget Office from taking such
economic growth into account.

The Clinton administration has re-
cently proposed a series of measures to
make up for the loss of revenue. How-
ever, the administration’'s proposals
rely heavily on tax increases and not
on budget cuts. Some budget cuts pro-
posed by the administration also are
included in its welfare reform proposal.

Mr. President, I support the paygo
process because it helps keep the defi-
cit from growing even larger. However,
it does not make economic sense to
only look at revenue reductions and ig-
nore the revenue increases that will
occur because of economic growth gen-
erated by trade agreements.

The legislation I introduce today
adopts a dynamic budget scoring for
trade agreements. Dynamic budget
scoring allows the OMB and CBO to
take into account the increased reve-
nues generated by the trade agree-
ments, so they may be used to offset
lost revenues when tariffs are lowered.

Mr. President, let me make it clear
that this bill only applies to trade
agreements, and the increased revenues
generated by GDP growth resulting
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from the legislation implementing a
trade agreement cannot be used as off-
sets beyond the total of lost revenues.
If the offset does not fully cover the
lost tariff revenues, we will still need
to pay for the difference.

Mr. President, Americans need more
open borders, not higher taxes. We
must reject any proposal to raise taxes
on working Americans to pay for trade
agreements that will generate tax reve-
nues. By adopting dynamic budget
scoring, we can eliminate the need for
tax increases as an option to pay for
GATT and other future trade agree-
ments.e

ADDITIONAL COSPONSORS

8. 21
At the request of Mr. SIMON, the
names of the Senator from Colorado
[Mr. CAMPBELL], the Senator from
South Dakota [Mr. DASCHLE], and the
Senator from Vermont [Mr. LEAHY]
were added as cosponsors of S. 277, a
bill to authorize the establishment of
the National African American Mu-
seum within the Smithsonian Institu-
tion.
S. 340
At the request of Mr. HEFLIN, the
name of the Senator from Minnesota
[Mr. DURENBERGER] was added as a co-
sponsor of S. 340, a bill to amend the
Federal Food, Drug, and Cosmetic Act
to clarify the application of the act
with respect to alternate uses of new
animal drugs and new drugs intended
for human use, and for other purposes.
S, 548
At the request of Mr. DOMENICI, the
name of the Senator from North Caro-
lina [Mr. HELMS] was added as a co-
sponsor of S. 549, a bill to provide for
the minting and circulation of one-dol-
lar coins.
S. 784
At the request of Mr. HATCH, the
name of the Senator from Iowa [Mr.
HARKIN] was added as a cosponsor of S.
784, a bill to amend the Federal Food,
Drug, and Cosmetic Act to establish
standards with respect to dietary sup-
plements, and for other purposes.
S, 1208
At the request of Mr. WOFFORD, the
name of the Senator from Idaho [Mr.
CRrAIG] was added as a cosponsor of S.
1208, a bill to authorize the minting of
coins to commemorate the historic
buildings in which the Constitution of
the United States was written.
S. 1658
At the request of Mr. HATCH, the
names of the Senator from Rhode Is-
land [Mr. CHAFEE], the Senator from
Indiana [Mr. CoaTs], the Senator from
Iowa [Mr. GRASSLEY], the Senator from
Alaska [Mr. MURKOWSKI], the Senator
from Alaska [Mr. STEVENS], the Sen-
ator from Washington [Mr. GORTON],
the Senator from Vermont [Mr. JEF-
FORDS], the Senator from North Caro-
lina [Mr. HELMS], the Senator from
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Utah [Mr. BENNETT], the Senator from
North Carolina [Mr. FAIRCLOTH], and
the Senator from Mississippi [Mr.
LoTrT] were added as cosponsors of S.
1658, a bill to establish safe harbors
from the application of the antitrust
laws for certain activities of providers
of health care services, and for other
purposes.
S. 1793 i
At the request of Mr. KEMPTHORNE,
the name of the Senator from Indiana
[Mr. LUGAR] was added as a cosponsor
of S. 1793, a bill to provide an exemp-
tion from citation by the Secretary of
Labor under the Occupational Safety
Act to employers of individuals who
perform rescues of individuals in immi-
nent danger as a result of a life-threat-
ening accident, and for other purposes.
S. 1887
At the request of Mr. BAucUS, the
names of the Senator from Maine [Mr.
MITCHELL], the Senator from New
Hampshire [Mr. GREGG], the Senator
from Idaho [Mr. KEMPTHORNE], the Sen-
ator from Oklahoma [Mr. BOREN], the
Senator from Missouri [Mr. DANFORTH],
and the Senator from Tennessee [Mr.
MATHEWS] were added as cosponsors of
S. 1887, a bill to amend title 23, United
States Code, to provide for the designa-
tion of the National Highway System,
and for other purposes.
S. 1898
At the request of Mr. RIEGLE, the
name of the Senator from Idaho [Mr.
CRAIG] was added as a cosponsor of S.
1898, a bill to amend the Internal Reve-
nue Code of 1986 to make permanent
the section 170(e)(5) rules pertaining to
gifts of publicly traded stock to certain
private foundations, and for other pur-
poses.
S. 1979
At the request of Mrs. MURRAY, the
name of the Senator from Massachu-
setts [Mr. KERRY] was added as a co-
sponsor of S. 1979, a bill to require em-
ployers to post, and to provide to em-
ployees individually, information re-
lating to sexual harassment that vio-
lates title VII of the Civil Rights Act of
1964, and for other purposes.
S. 1178
At the request of Mr. DASCHLE, the
name of the Senator from Louisiana
[Mr. BREAUX] was added as a cosponsor
of S. 2178, a bill to provide a program of
compensation and health research for
illnesses arising from service in the
Armed Forces during the Persian Gulf
War.
S. 2183
At the request of Mrs. HUTCHISON, the
names of the Senator from New Hamp-
shire [Mr. GREGG] and the Senator
from New Mexico [Mr. BINGAMAN] were
added as cosponsors of S. 2183, a bill to
require the Secretary of the Treasury
to mint coins in commemoration of the
50th anniversary of the signing of the
World War II peace accords on Septem-
ber 2, 1945.
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5. 2246
At the request of Mr. DORGAN, the
name of the Senator from Massachu-
setts [Mr. KERRY] was added as a co-
sponsor of S. 2246, a bill to require the
Secretary of the Treasury to include
organ donation information with indi-
vidual income tax refund payments.
S. 2038
At the request of Mr. DECONCINI, the
name of the Senator from Minnesota
[Mr. DURENBERGER] was added as a co-
sponsor of S. 2258, a bill to create a
Commission on the Roles and Capabili-
ties of the U.S. Intelligence Commu-
nity, and for other purposes.
5. 2215
At the request of Mr. EXON, the name
of the Senator from Nebraska [Mr.
KERREY] was added as a cosponsor of S.
2275, a bill to amend subtitle IV of title
49, United States Code, relating to
interstate commerce.
5. 2204
At the request of Mr. HATFIELD, the
name of the Senator from Nebraska
[Mr. KERREY] was added as a cosponsor
of S. 2294, a bill to amend the Public
Health Service Act to provide for the
expansion and coordination of research
concerning Parkinson's disease and re-
lated disorders, and to improve care
and assistance for its victims and their
family caregivers, and for other pur-
poses.,
8. 2208
At the request of Mr. LEAHY, the
name of the Senator from North Da-
kota [Mr. CONRAD] was added as a co-
sponsor of S. 2298, a bill to amend the
Farm Credit Act of 1971 to enhance the
ability of the banks for cooperatives to
finance agricultural exports, and for
other purposes.
SENATE JOINT RESOLUTION 157
At the request of Mr. SASSER, the
names of the Senator from New Mexico
[Mr. BINGAMAN], the Senator from Con-
necticut [Mr. Dobpp], the Senator from
Massachusetts [Mr. KENNEDY], the Sen-
ator from South Dakota [Mr.
DASCHLE], the Senator from Maryland
[Mr. SARBANES], the Senator from Ar-
kansas [Mr. BUMPERS], the Senator
from Georgia [Mr. NUNN], the Senator
from California [Mrs. BoXER], the Sen-
ator from Idaho [Mr. CrAIG], the Sen-
ator from Maine [Mr. COHEN], the Sen-
ator from Virginia [Mr. WARNER], the
Senator from Oregon [Mr. HATFIELD],
the Senator from Vermont [Mr. JEF-
FORDS], the Senator from Rhode Island
[Mr. CHAFEE], the Senator from Mis-
souri [Mr. DANFORTH], the Senator
from Missouri [Mr. BoND], and the Sen-
ator from Maryland [Ms. MIKULSKI]
were added as cosponsors of Senate
Joint Resolution 157, a joint resolution
to designate 1994 as “The Year of Gos-
pel Music.”
SENATE JOINT RESOLUTION 167
At the request of Mr. SIMON, the
names of the Senator from Michigan
[Mr. RIEGLE] and the Senator from
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Idaho [Mr. CrAlG] were added as co-
sponsors of Senate Joint Resolution
167, a joint resolution to designate the
week of September 12, 1994, through
September 16, 1994, as ‘‘National Gang
Violence Prevention Week.”
SENATE CONCURRENT RESOLUTION 60

At the request of Mr. GRAMM, the
name of the Senator from Idaho [Mr.
CraiG] was added as a cosponsor of
Senate Concurrent Resolution 60, a
concurrent resolution expressing the
sense of the Congress that a postage
stamp should be issued to honor the
100th anniversary of the Jewish War
Veterans of the United States of Amer-
ica.

SENATE RESOLUTION 246—REL-
ATIVE TO THE DEATH OF THE
HONORABLE HUGH SCOTT, FOR-
MERLY A SENATOR FROM THE
COMMONWEALTH OF PENN-
SYLVANIA

Mr. MITCHELL (for himself and Mr.
DoLE) submitted the following resolu-
tion; which was considered and agreed
to:

S. RES. 246

Resolved, That the Senate has heard with
profound sorrow and deep regret the an-
nouncement of the death of the Honorable
Hugh Scott, formerly a Senator from the
State of Pennsylvania.

Resolved, That the Secretary communicate
these resolutions to the House of Represent-
atives and transmit an enrolled copy thereof
to the family of the deceased.

Resolved, That when the Senate recesses
today, it recess as a further mark of respect
to the memory of the deceased Senator.

o ———————

AMENDMENTS SUBMITTED

IMPROVING AMERICA'S SCHOOLS
ACT OF 1993

GORTON (AND OTHERS)
AMENDMENT NO. 2418

Mr. GORTON (for himself, Mr.
LIEBERMAN, Mr. BURNS, Mr. CRAIG, Mr.
BonND, Mr. MURKOWSKI, and Mr. BEN-
NETT) proposed an amendment to the
bill (S. 1513) entitled ‘‘Improving Amer-
ica's Schools Act of 1993"; as follows:

At the end of title IV, insert the following:

SEC. . LOCAL CONTROL OVER SCHOOL VIO-
LENCE.

(a) IN GENERAL.—In any school that re-
celves Federal funds, if a student brings to or
possesses on school property or at a school-
sponsored event a weapon as such term is de-
fined in, and in contravention of, school pol-
icy, or has demonstrated life threatening be-
havior in the classroom or on school prem-
ises, then the student shall be subjected to
the disciplinary actions as determined by the
local educational agency.

(b) INDIVIDUALS WITH DISABILITIES.—Para-
graph (3) of section 615(e) of the Act (20
U.S.C. 1415(e)(3)) is amended—

(1) by striking *During’’ and inserting **(A)
Except as provided in subparagraph (B), dur-
ing”, and
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(2) by adding at the end the following new
subparagraph:.

“(B)1) Except as provided in clause (ii), if
the proceedings conducted pursuant to this
section involve a child with a disability who
brings to or possesses on school property or
at a school-sponsored event a weapon as such
term is defined in, and in contravention of
school policy, or a child with a disability
who has demonstrated life threatening be-
havior in the classroom or on school prem-
ises, then the child may be placed in an in-
terim alternative educational setting for not
more than 90 days.

“(11) The interim alternative educational
setting described In clause (i) shall be de-
cided by the Individuals described In section
602(a)(20).

“(iii) If a parent or guardian of a child de-
scribed in clause (i) requests a due process
hearing pursuant to paragraph (2) of sub-
section (b), then the child shall remain in
the alternative educational setting described
in such clause during the pendency of any
proceedings conducted pursuant to this sec-
tion, unless the parents and the local edu-
cational agency agree otherwise.”.

(c) SUNSET PROVISION.—This section, and
the amendments made by this section, shall
be effective during the period beglnning on
the date of enactment of this Act and ending
on the date of enactment of an Act (enacted
after the date of the enactment of this Act)
that reauthorizes the Individuals With Dis-
abilities Education Act.

(d) DEFINITIONS.—For the purposes of this
section, the term ‘‘life threatening behavior"
{s defined as “‘an injury involving a substan-
tial risk of death; loss or substantial Impair-
ment of the function of a bodily member,
organ, or mental faculty that is likely to be
permanent; or an obvious disfigurement that
is likely to be permanent.

SPECTER AMENDMENT NO. 2419

Mr. SPECTER proposed an amend-
ment to the bill S. 1513, supra; as fol-
lows:

On page 538, on line 2, strike *‘; and" and
insert the following: “, Including contracts
with private management companies;"

On page 538, on line 5, before the period add
the following: *; and

*(IX) contracting out the management of
troubled schools to private management
firms™

On page 780, line 9, strike “‘and"

On page 780, after line 11, before the **." in-
sert the following: **; and

‘“(I) establish partnerships with private
educational providers whose comprehensive
technology systems address the need of chil-
dren in poverty."

On page 1000, line 10, strike the “‘and”, and
insert the following:

*(R) demonstrations that are designed to
test the effectiveness of private management
of public educational programs, with at least
one demonstration carried out in each of the
ten Department of Education regions, and
with funds used to support planning, start-up
costs and evaluation; and”

On page 1000, line 11, strike “(R)" and in-
sert: “(S)".

On page 1165, before Part G, insert the fol-
lowing new section:

“SEC. .PRIVATELY MANAGED SCHOOLS.

“‘Nothing in this Act shall be construed to
deny States or local educational agencies
the opportunity to use Federal funds to con-
tract with private management firms."”
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SPECTER (AND PELL)
AMENDMENT NO. 2420

Mr. SPECTER (for himself and Mr.
PELL) proposed an amendment to the
bill 8. 1513, supra; as follows:

At the appropriate place, insert the follow-
ing new sectlion:

SEC. ___. GRANTS TO STATES FOR WORKPLACE
AND COMMUNITY TRANSITION
TRAINING FOR INCARCERATED
YOUTH OFFENDERS,

(a) FINDINGS.—The Congress finds the fol-
lowing:

(1) Over 150,000 youth offenders age 20 and
younger are Incarcerated In the Nation's
jails, juvenile facilities, and prisons.

(2) Most youth offenders who are incarcer-
ated have been sentenced as first-time adult
felons.

(3) Approximately 75 percent of youth of-
fenders are high school dropouts who lack
basic literacy and life sklills, have little or
no job experlence, and lack marketable
skills.

(4) The average incarcerated youth has at-
tended school only throngh grade 10,

(5) Most of these youths can be diverted
from a life of erime into productive citizen-
ship with available educational, vocational,
work skills, and related service programs.

(6) If not involved with educational pro-
grams while incarcerated, almost all of these
youths will return to a life of crime upon re-
lease.

(7) The average length of sentence for a
youth offender is about 3 years. Time spent
in prison provides a unique opportunity for
education and training.

(8) Even with quality education and traln-
ing provided during Incarceration, a period
of intense supervision, support, and counsel-
ing is needed upon release to ensure effective
reintegration of youth offenders into soclety.

(9) Research consistently shows that the
vast majority of incarcerated youths will not
return to the public schools to complete
their education.

(10) There is a need for alternative edu-
cational opportunities during incarceration
and after release.

(b) DEFINITION.—The term “youth of-
fender” means a male or female offender
under the age of 25, who Is incarcerated in a
State prison, including a prerelease facility.

(c) GRANT PROGRAM.—The Secretary shall
establish a program in accordance with this
section to provide grants to the States to as-
sist and encourage incarcerated youths to
acquire functional literacy, life, and job
skills, through the pursuit of a postsecond-
ary education certificate, or an associate of
arts or bachelor's degree while in prison, and
employment counseling and other related
services which start during Incarceration
and continue through prerelease and while
on parole.

(d) APPLICATION.—T0 be eligible for a grant
under this section, a State agency shall sub-
mit to the Secretary a proposal for a youth
offender program that—

(1) identifies the scope of the problem, in-
cluding the number of incarcerated youths in
need of postsecondary education and voca-
tional training;

(2) lists the accredited public or private
educational institution or institutions that
will provide postsecondary educational serv-
ices;

(3) lists the cooperating agencies, public
and private, or businesses that will provide
related services, such as counseling In the
areas of career development, substance
abuse, health, and parenting skills;
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(4) describes the evaluation methods and
performance measures that the State will
employ, provided that such methods and
measures are appropriate to meet the goals
and objectives of the proposal, and that they
include measures of—

(A) program completion;

(B) student academlic and vocational skill
attainment;

(C) success in job placement and retention;
and

(D) recidivism;

(5) describes how the proposed programs
are to be Integrated with existing State cor-
rectional education programs (such as adult
education, graduate education degree pro-
grams, and vocational training) and State
industry programs;

(6) addresses the educational needs of
youth offenders who are in alternative pro-
grams (such as boot camps); and

(7) describes how students will be selected
so that only youth offenders eligible under
subsection (f) will be enrolled in postsecond-
ary programs.

(e) PROGRAM REQUIREMENTS.—Each State
aﬁ:ﬁcg recelving a grant under this section
s pa—

(1) integrate activities carried out under
the grant with the objectives and activities
of the school-to-work programs of such
State, including—

(A) work experlence or apprenticeship pro-
grams;

{B) transitional worksite job training for
vocational education students that is related
to the occupational goals of such students
and closely linked to classroom and labora-
tory instruction;

(C) placement services in occupations that
the students are preparing to enter;

(D) employment-based learning programs;
and

(E) programs that address State and local
labor shortages;

(2) annually report to the Secretary and
the Attorney General on the results of the
evaluations conducted using the methods
and performance measures contained in the
proposal; and

(3) provide to each State not more than
$1,500 annually for tuition, books, and essen-
tial materials, and not more than $300 annu-
ally for related services such as career devel-
opment, substance abuse counseling,
parenting skills training, and health edu-
cation, for each eligible incarcerated youth.

(f) STUDENT ELIGIBILITY.—A youth offender
shall be eligible for participation in a pro-
gram receiving a grant under this section if
the youth offender—

(1) 1s eligible to be released within 5 years
(including a youth offender who Is eligible
for parole within such time); and

(2) 1s 21 years of age or younger.

(g) LENGTH .OF PARTICIPATION.—A program
receiving a grant under this section shall
provide educational and related services to
each participating youth offender for a pe-
riod not to exceed 5 years, 1 year of which
may be devoted to study in a graduate edu-
cation degree program or to remedial edu-
cation services for students who have ob-
tained a high school diploma. Educational
and related services shall start during the
period of Incarceration In prison or
prerelease and may continue during the pe-
riod of parole.

(h) EDUCATION DELIVERY SYSTEMS.—Correc-
tional education agencies and cooperating
institutions shall, to the extent practicable,
use high-tech applications in developing pro-
grams to meet the requirements and goals of
this program.
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(1) ALLOCATION OF FUNDS.—From the
amounts appropriated pursuant to sub-
section (J), the Secretary shall allot to each
State an amount that bears the same rela-
tionship to such funds as the total number of
eligible students In such State bears to the
total number of eligible students in all
States.

(§) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section—

(1) $18,000,000 for fiscal year 1995; and

(2) such sums as may be necessary for fis-
cal year 1996 and each fiscal year thereafter.

SPECTER AMENDMENT NO. 2421

Mr. SPECTER proposed an amend-
ment to the bill S. 1513, supra; as fol-
lows:

On page 1,000, before line 13, insert the fol-
lowing:

(T) demonstrations that are designed to
test whether prenatal education and counsel-
ing provided to pregnant students, emphasiz-
ing the Ilmportance of prenatal care; the
value of sound diet and nutrition habits; and
the harmful effects of smoking, alcohol and
substance abuse on fetal development.

MOSELEY-BRAUN (AND KENNEDY)
AMENDMENT NO. 2422

Ms. MOSELEY-BRAUN (for herself
and Mr. KENNEDY) proposed an amend-
ment to the bill S. 1513, supra; as fol-
lows:

On page 1357, after line 25, insert the fol-
lowing:

SEC. ___. HIGHER EDUCATION ACT OF 1965.

(a) SHORT TITLE.—This section may be
cited as the “Equity in Athletics Disclosure
Act”.

{b) FINDINGS.—The Congress finds that—

(1) participation in athletic pursuits plays
an important role in teaching young Ameri-
cans how to work on teams, handle chal-
lenges and overcome obstacles;

(2) participation in athletic pursuits plays
an important role in keeping the minds and
bodies of young Americans healthy and phys-
ically fit;

(3) there is increasing concern among citi-
zens, educators, and public officials regard-
ing the athletic opportunities for young men
and women at institutions of higher edu-
cation;

(4) a recent study by the National Colle-
glate Athletic Association found that in Di-
vision I-A institutions, only 20 percent of the
average athletic department operations
budget of $1,310,000 is spent on women's ath-
letics; 15 percent of the average recrulting
budget of $318,402 is spent on recruiting fe-
male athletes; the average scholarship ex-
penses for men 1is $1,300,000 and $505,246 for
women; and an average of 143 grants are
awarded to male athletes and 59 to women
athletes;

(5) female college athletes receive less than
18 percent of the athletics recruiting dollar
and less than 24 percent of the athletics op-
erating dollar;

(6) male college athletes receive approxi-
mately $179,000,000 more per year in athletic
scholarship grants than female college ath-
letes;

(7) prospective students and prospective
student athletes should be aware of the com-
mitments of an institution to providing equi-
table athletic opportunities for its men and
women students; and

(8) knowledge of an institution’'s expendi-
tures for women's and men’'s athletic pro-
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grams would help prospective students and
prospective student athletes make informed
judgments about the commitments of a
given institution of higher education to pro-
viding equitable athletic benefits to its men
and women students.

(c) AMENDMENT.—Section 485 of the Higher
Education Act of 1965 (20 U.S.C. 1092) is
amended by adding at the end the following
new subsection:

‘“(g) DISCLOSURE OF ATHLETIC PROGRAM
PARTICIPATION RATES AND FINANCIAL SUP-
PORT DATA.—

‘(1) DATA REQUIRED.—Each institution of
higher education that participates in any
program under this title, and has an inter-
collegiate athletic program, shall annually
submit a report to the Secretary that con-
tains the following information:

‘(A) For each men’s team, women's team,
and any team that includes both male and
female athletes, the following data:

‘(1) The total number of participants and
their gender.

**(11) The total athletic scholarship expend-
itures.

“(1i1) A figure that represents the total
athletic scholarship expenditures divided by
the total number of participants.

“(1v) The total number of contests for the
team.

“(v) The per capita operating expenses for
the team.

‘(vi) The per capita recrulting expenses for
the team.

*(vii) The per capita personnel expenses
for the team.

“(viil) Whether the head coach is male or
female and whether the head coach is full
time or part time,

“(ix) The number of assistant coaches that
are male and the number of assistant coach-
es that are female and whether each particu-
lar coach 1s full time or part time.

‘“(x) The number of graduate assistant
coaches that are male and the number of
graduate assistant coaches that are female.

*(x1) The number of volunteer assistant
coaches that are male and the number of vol-
unteer assistant coaches that are female.

*(xii) The ratio of participants to coaches.

‘(xiil) The average annual institutional
compensation of the head coaches of men's
sports teams, across all offered sports, and
the average annual institutional compensa-
tion of the head coaches of women's sports
teams, across all offered sports.

“(xiv) The average annual institutional
compensation of each of the assistant coach-
es of men’s sports teams, across all offered
sports, and the average annual institutional
compensation of the assistant coaches of
women’s sports teams, across all offered
sports.

*(B) A statement of the following data:

*(1) The ratio of male participants to fe-
male participants in the entire athletic pro-
gram.

*(i1) The ratio of male athletic scholarship
expenses to female athletic scholarship ex-
penses in the entire athletic program.

*(2) DISCLOSURE TO PROSPECTIVE STU-
DENTS.—An Institution of higher education
deseribed in paragraph (1) that offers admis-
sion to a potential student shall provide to
such student, upon request, the information
contained in the report submitted by such
institution to the Secretary under paragraph
(1), and all students offered admission to
such institution shall be informed of their
right to request such information.

*/(3) DISCLOSURE TO THE PUBLIC.—An Insti-
tution of higher education described in para-
graph (1) shall make available to the public,
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upon request, the information contained in
the report submitted by such Institution to
the Secretary under paragraph (1),

‘*(4) SECRETARY'S DUTY TO PUBLISH A RE-
PORT OF THE DATA.—On or before July 1, 1995,
and each July 1 thereafter, the Secretary,
using the reports submitted under this sub-
section, shall compile, publish, and submit
to the appropriate committees of the Con-
gress, a report that includes the information
contained in such reports identified by (A)
the individual institutions, and (B) by the
athletic conferences recognized by the Na-
tional Collegiate Athletic Association and
the National Association of Intercollegiate
Athletics.

“(5) DEFINITION.—For the purposes of this
subsection, the term ‘operating expenses’
means all nonscholarship expenditures.”'.

(d) EFFECTIVE DATE.—The amendment
made by subsection (c) shall take effect on
July 1, 1994,

SIMON (AND OTHERS)
AMENDMENT NO. 2423

Mr. SIMON (for himself, Mr. PELL,
Mr. BYRD, Mr. CHAFEE, Mr. JEFFORDS,
Ms. MOSELEY-BRAUN, and Mr. KOHL)
proposed an amendment to the bill S.
1513, supra, as follows:

On page 1205, between lines 4 and 5, insert
the following:

“PART D—LONGER SCHOOL YEAR

“SEC. 13401. SHORT TITLE.

““This part may be cited as the ‘Longer
School Year Incentive Act of 1994’

“SEC. 13402. FINDINGS.

‘‘'The Congress finds as follows:

*{1) A competitive world economy requires
that students in the United States receive
education and training that is at least as rig-
orous and high-quality as the education and
training received by students In competitor
countries.

‘(2) Despite our Nation's transformation
from a farm-based economy to one based on
manufacturing and services, the school year
is still based on the summer needs of an
agrarian economy.

“(3) For most students in the United
States, the school year is 180 days long. In
Japan students go to school 243 days per
year, in Germany students go to school 240
days per year, in Austria students go to
school 216 days per year, in Denmark stu-
dents go to school 200 days per year, and in
Switzerland students go to school 195 days
per year.

‘(4) In the final four years of schooling,
students in schools in the United States
spend a total of 1,460 hours on core academic
subjects, less than half of the 3,528 hours so
spent in Germany, the 3,280 hours so spent in
France, and the 3,170 hours so spent in
Japan.

*(6) American students’ lack of formal
schooling is not counterbalanced with more
homework. The opposite 1s true, as half of all
European students report spending at least
two hours on homework per day, compared
to only 29 percent of American students.
Twenty-two percent of American students
watch five or more hours of television per
day, while less than eight percent of Euro-
pean students watch that much television.

**(6) More than half of teachers surveyed in
the United States cite ‘children who are left
on their own after school' as a major prob-
lem.

*(T) Over the summer months, disadvan-
taged students not only fail to advance aca-
demically, but many forget much of what
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such students had learned during the pre-
vious school year.

“(8) Funding constraints as well as the
strong pull of tradition have made extending
the school year difficult for most States and
school districts.

“(9) Experiments with extended and multi-
track school years have been associated with
both increased learning and more efficient
use of school facilities.

“SEC. 13403. PURPOSE.

“It is the purpose of this part to allow the
Secretary to provide financial incentives and
assistance to States or local educational
agencies to enable such States or agencies to
substantially increase the amount of time
that students spend participating in quality
academlic programs, and to promote flexibil-
ity in school scheduling.

“SEC. 13404. PROGRAM AUTHORIZED.

“The Secretary Is authorized to award
grants to States or local educational agen-
cies to enable such States or agencies to sup-
port public school improvement efforts that
include the expansion of time devoted to
core academic subjects and the extension of
the school year to not less than 210 days.
“SEC. 13405. APPLICATION.

‘““Any State or local educational agency de-
siring assistance under this part shall sub-
mit to the Secretary an application at such
time, in such manner, and accompanied by
such information as the Secretary may re-
quire.

“SEC. 13406. FUND ALLOCATION.

“(a) FUNDING.—Of the funds appropriated
pursuant to the authority of section 13501 for
each flscal year, the Secretary may reserve
not more than 50 percent of such funds for
such year to carry out this part.

“(b) AVAILABILITY.—Funds made available
under subsection (a) for any fiscal year shall
remaln avallable until expended.

On page 1183, line 21, insert “‘and not used
to carry out part D for such year" after
“year,

On page 1194, line 2, insert ‘‘(other
part D)" after “title".

than

On page 1195, line 17, insert ‘‘(other than
part D)" after “title".

On page 1195, line 25, insert ‘“‘(other than
part D)" after “title"”,

On page 1198, line 4, insert ‘‘(other than
part D)" after “title”,

On page 1198, line 7, insert ‘“‘(other than
part D)’ after “‘title’.

On page 1198, line 13, insert ‘‘(other than
part D) after “title.

On page 1198, line 20, insert ‘“‘(other than
part D) after “title".

On page 1198, line 24, insert ‘‘(other than
part D) after “title".

On page 1199, line 3, insert ‘“‘(other than
part D) after “title".

On page 1198, line 16, insert “‘(other than
part D)" after “title".

On page 1199, line 18, insert ‘“‘(other than
part D)" after “‘title".

On page 1199, line 23, insert “(other than
part D) after “‘title”.

On page 1200, line 1, insert ‘‘(other than
part D) after ‘‘title’.

On page 1200, line 15, insert “‘(other than
part D) after ‘“‘title’.

On page 1200, line 24, insert ‘‘(other than
part D) after “‘title’.

On page 1201, line 5, insert ‘‘(other than
part D)” after *‘title".

On page 1202, line 20, insert ‘‘(other than
part D)" after “‘title™.

On page 1202, line 22, insert ‘‘(other than
part D)" after “title".

On page 1203, line 6, insert “‘(other than

part D)" after “‘title”.
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On page 1203, line 18, insert
part D) after “title™.

On page 1204, line 2, insert
part D)" after “‘title™.

On page 1204, line 4, insert
part D)" after “title”.

On page 1204, line 10, insert
part D) after *‘title”.

On page 1204, line 18, insert
part D) after ‘‘title™.

On page 1204, line 22, insert
part D) after “‘title™.

On page 1205, line 5, strike D"’ and insert
“E”.

On page 1205, line 6, strike **13401" and in-
sert 13501,

“(other than
“(other than
“(other than
‘‘(other than
‘(other than

“(other than

SIMON (AND OTHERS)
AMENDMENT NO. 2424

Mr. SIMON (for himself, Mr. HATCH,
Mr. KENNEDY, Mr. PELL, Mr. HARKIN,
Ms. MIKULSKI, Ms. MOSELEY-BRAUN,
Mr. CAMPBELL, Mr. BINGAMAN, Mr.
LEAHY, Mr. METZENBAUM, Mrs. BOXER,
and Mrs. MURRAY) proposed an amend-
ment to the bill S. 1513, supra; as fol-
lows:

On page 995, line 10, strike ‘‘$2,000,000"" and
insert *'$56 million.”

JEFFORDS AMENDMENT NO. 2425

Mr. JEFFORDS proposed an amend-
ment to the bill S. 1513, supra; as fol-
lows:

At the end of title IV, insert the following:
SEC. .LOCAL CONTROL OVER VIOLENCE.

(a) AMENDMENTS.—

(1) IN GENERAL.—In paragraph (3) of section
615(e) of the Individuals with Disabilities
Education Act (20 U.S.C. 1415(e)3)) is amend-
ed—

(A) by striking ‘During’ and inserting ‘(A)
Except as provided in subparagraph (B), dur-
ing'; and

(B) by adding at the end the following new
subparagraph:

“(B)(1) Except as provided in clause (iii), if
the proceedings conducted pursuant to this
section involve a child with a disability who
is determined to have brought a weapon to
school under the jurisdiction of such agency,
then the child may be placed in an interim
alternative educational setting for not more
than 90 days, consistent with State law.

‘(1) The interim alternative educational
setting described in clause (i) shall be de-
cided by the individuals described in section
602(a)(20).

““(111) If a parent or guardian of a child de-
scribed in clause (i) requests a due process
hearing pursuant to paragraph (2) of sub-
section (b), then the child shall remain in
the alternative educational setting described
in such clause during the pendency of any
proceedings conducted pursuant to this sec-
tion, unless the parents and the local edu-
cational agency agree otherwise.'.

(2) EFFECTIVE DATE.—Paragraph (1) and the
amendments made by paragraph (1) shall be
effective during the period beginning on the
date of enactment of this Act and ending on
the date of enactment of an Act (enacted
after the date of the enactment of this Act)
that reauthorizes the Individuals with Dis-
abilities Education Act.

(b) CONSTRUCTION.—Nothing In title XVII
of the Elementary and Secondary Education
Act of 1965 (relating to Gun-Free Schools)
shall be construed to supersede the Individ-
unals with Disabilities Education Act or to
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prevent a local education agency that has
expelled a student from such student's regu-
lar school setting from providing edu-
cational services to such student in an alter-
native setting, as provided by State law, pol-
icy, or otherwise determined by such local
educational agency.

BYRD (AND DODD) AMENDMENT
NO. 2426

Mr. BYRD (for himself and Mr. DODD)
proposed an amendment to the bill S.
1513, supra; as follows:

On page 874, line 9, strike ‘“The Secretary”
and insert ‘‘(1) BIENNIAL EVALUATION.—The
Secretary"”, and indent appropriately.

On page 874, line 14, insert after ‘“‘subpart’
the following: ‘‘and of other recent and new
initiatives to combat violence in schools".

On page 874, between lines 16 and 17, insert
the following:

*(2) DATA COLLECTION.—

*(A) COLLECTION.—The Secretary shall col-
lect data to determine the frequency, seri-
ousness, and incldence of violence in elemen-
tary and secondary schools in the States.
The Secretary shall collect the data using,
wherever appropriate, data submitted by the
States-pursuant to subsection (b)(2)(B).

‘(B) REPORT.—Not later than January 1,
1998, the Secretary shall submit to the Con-
gress a report on the data collected under
this subsection, together with such rec-
ommendations as the Secretary determines
appropriate, including estimated costs for
implementing any recommendation.

BYRD AMENDMENT NO. 2427

Mr. BYRD proposed an amendment
to the bill S. 1513, supra; as follows:

On page 1165, between lines 21 and 22, insert
the following:

“SEC. 10607. POLICY REGARDING CRIMINAL JUS-
TICE SYSTEM REFERRAL.

**(a) IN GENERAL.—No funds shall be made
avallable under this Act to any local edu-
cational agency unless such agency has a
policy requiring referral to the criminal jus-
tice or juvenile delinquency system of any
student who brings a firearm or weapon to a
school served by such agency.

“(b) DEFINITIONS.—For the purpose of this
section, the terms ‘firearm’ and ‘school’ have
the same meaning given to such terms by
section 921(a) of title 18, United States Code.

BUMPERS (AND OTHERS)
AMENDMENT NO. 2428

Mr. BUMPERS (for himself, Mr.
COCHRAN, Mr. KEMPTHORNE, Mr. PRYOR,
Mr. WaLLop, Mr. SHELBY, Mr. CRAIG,
Mr. GRAMM, Mr. LoTT, Mr. BINGAMAN,
Mr. BURNS, Mr. THURMOND, and Mrs.
HUTCHISON) proposed an amendment to
the bill S. 1513, supra; as follows:

On page 553, line 10, strike *‘(1)".

On page 553, line 15, beginning with “‘effort
factor” strike all through the period on page
553, line 17, and insert ‘‘relative income per
child factor described in subparagraph (B).".

On page 554, beginning with line 4, strike
all through page 556, line 15.

On page 556, line 23, strike ‘‘product of the
effort” and insert ‘‘income per school-age
child”.

On page 556, beginning with line 24, strike
“under” and all that follows through ‘‘year”
on page 557, line 2.

On page 557, between lines 9 and 10, insert
the following:
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*(C)1) Except as provided in subparagraph
(D), the relative income per child factor
shall be determined In accordance with the
following formula:

c
R=10-04 ]| —
n

/(1) For the purpose of the formula de-
scribed in clause (1), the term ‘¢’ shall be a
fraction, the numerator of which is the 3-
year average of total personal income as re-
ported by the Bureau of Economic Analysis
for a county, and the denominator of which
is the amount determined under the second
sentence of subparagraph (A) for the county
multiplied by the number of children aged 5
through 17 in the county.

**(iii) For the purpose of the formula de-
scribed in clause (1), the term ‘n’' shall be a
fraction, the numerator of which is the sum
of the 3-year averages of total personal in-
come as reported by the Bureau of Economic
Analysis for all counties in all States, and
the denominator of which is the sum of the
products of the amount determined under
the second sentence of subparagraph (A) for
each county in each State multiplied by the
number of children aged 5 through 17 in such
county.

*{iv) For the purpose of the formula de-
scribed in clause (1), the term ‘R’ shall be not
more than 0.8 and not less than 0.2.

‘(D) The relative Income per child factor
for the Commonwealth of Puerto Rico shall
be 0.6. -

‘(E) The Secretary shall use the most re-
cent data avallable to the Secretary to cal-
culate relative income per child factors
under this paragraph.

HATCH (AND BENNETT)
AMENDMENT NO. 2429

Mr. HATCH (for himself and Mr. BEN-
NETT) proposed an amendment to the
bill S. 1513, supra; as follows:

Beginning on page 554 line 21, strike all
through line 15 on page 556 and insert in lien
thereof the following:

(111)(I) Except as provided in subclause (II)
the equalization factor for a local edu-
cational agency shall be determined in ac-
cordance with the succeeding sentence. The
equalization factor determined under this
sentence shall be calculated as follows:
First, calculate the difference (expressed as a
positive amount) between the average per
pupil expenditure in the State served by the
local educational agency and the average per
pupil expenditure in each local educational
agency in the State and multiply such dif-
ference by the total student enrollment for
such agency, except that children from low
income families shall be multiplied by a fac-
tor of 1.4 to calculate such enrollment. Sec-
ond, add the products under the preceding
sentence for each local educational agency
in such State and divide such sum by the
total student enrollment of such State, ex-
cept that children from low income families
shall be multiplied by a factor of 1.4 to cal-
culate such enrollment. Third, divide the
quotient under the preceding sentence by the
average per pupll expenditure in such State.
The equalization factor shall be equal to 1
minus the amount determined in the pre-
vious sentence.

(II) The equallzation factor for a local edu-
cational agency serving a State that meets
the disparity standard described in section
222,63 of title 34, Code of Federal Regulations
(as such section was in effect on the day pro-
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ceeding the date of enactment of the Improv-
ing America's Schools Act of 1994) shall have
a maximum coefficient of variation of .10.

NOTICE OF HEARINGS
COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BUMPERS. Mr. President, I
would like to announce that the Sub-
committee on Public Lands, National
Parks and Forests will consider an ad-
ditional measure at its hearing sched-
uled for August 4, 1994, beginning at
9:30 a.m.

The additional measure is S. 2249, a
bill to amend the Alaska Native Claims
Settlement Act, and for other pur-
poses.

Bacause of the limited time available
for the hearing, witnesses may testify
by invitation only. However, anyone
wishing to submit a written statement
is welcome to do so by sending two cop-
ies to the Committee on Energy and
Natural Resources, 304 Dirksen Senate
Office Building, Washington, DC 20510.

For further information regarding
the hearing, please contact Kira
Finkler of the Subcommittee staff at
202-224-7933.

COMMITTEE ON SMALL BUSINESS

Mr. BUMPERS. Mr. President, I
would like to announce that the Small
Business Committee will hold a full
committee markup of the Small Busi-
ness Administration Reauthorization
and Amendments Act of 1994. The
markup will be held on Tuesday, Au-
gust 2, 1994, at 10 a.m., in room 428A of
the Russell Senate Office Building. For
further information, please call Patri-
cia Forbes, deputy staff director of the
Small Business Committee at 224-5175.

SUBCOMMITTEE ON DOMESTIC AND FOREIGN

MARKETING AND PRODUCT PROMOTION

Mr. LEAHY. Mr. President, the Com-
mittee on Agriculture, Nutrition and
Forestry Subcommittee on Domestic
and Foreign Marketing and Product
Promotion will hold a hearing on pro-
posed changes to the National Dairy
Promotion and Research Board in S.
1557 and S. 1564. The hearing will also
consider the beef industrywide long
range plan of the Cattlemen’s Beef Pro-
motion and Research Board. The hear-
ing will be held on Friday, August 5,
1994 at 10 a.m. in SR-332. Senator
DAvID BOREN will preside.

For further information contact
Brian Ellis at 2244721 or Jeannine
Kenney at 224-5323.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Armed Services be authorized to meet
at 9 a.m. on Thursday, July 28, 1994, in
executive session, to discuss the pro-
posed package offer to be made to the
House on the DOD authorization bill.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
COMMITTEE ON FINANCE

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Finance be permitted to nieet today,
July 28, 1994, at 10 a.m., to continue
considering its' recommendations for
legislation to implement the Uruguay
round of multilateral trade negotia-
tions.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON GOVERNMENTAL AFFAIRS

Mr. FORD. Mr. President, I ask unan-
imous consent on behalf of the Govern-
mental Affairs Committee for author-
ity to meet on Thursday, July 28, at
9:30 a.m., for a hearing on civil agency
financial audits.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary be authorized to hold a
business meeting during the session of
the Senate on Thursday, July 28, 1994.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary be authorized to meet
during the session of the Senate on
Thursday, July 28, 1994 at 2:00 p.m. to
hold a hearing on Department of Jus-
tice oversight.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Labor and Human Resources be author-
ized to meet for a hearing on Davis-
Bacon reform, during the session of the
Senate on July 28, 1994, at 10:30 am.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Labor and Human Resources be author-
ized to meet for a hearing on ‘“*Sickle
Cell Disease Research: An Update,”
during the session of the Senate on
July 28, 1994, at 2:30 pm.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Labor and Human Resources be author-
ized to meet on July 28, 1994, off the
floor after the first vote, for an execu-
tive session to consider the nomina-
tions of Gilbert F. Casellas, Paul M.
Igasaki, and Paul S. Miller, to be mem-
bers of the Equal Employment Oppor-
tunity Commission, and Kenneth M.
Jarin, to be a member of the National
Council on the Arts.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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SUBCOMMITTEE ON AGRICULTURAL RESEARCH,
CONSERVATION, FORESTRY, AND GENERAL
LEGISLATION
Mr. FORD. Mr. President, I ask unan-

imous consent that the Committee on

Agriculture, Nutrition, and Forestry

Subcommittee on Agricultural Re-

search, Conservation, Forestry, and

General Legislation be authorized to

meet during the session of the Senate

on Thursday, July 28, 1994 at 2:30 p.m.

to hold a hearing on pesticide legisla-

tion pending before the committee—S.

985, S. 1478, and S. 2050.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON PUBLIC LANDS, NATIONAL
PARKS AND FORESTS
Mr. FORD. Mr. President, I ask unan-
imous consent that the Subcommittee
on Public Lands, National Parks, and

Forests of the Committee on Energy

and Natural Resources be authorized to

meet during the session of the Senate,

9:30 a.m., July 28, 1994, to receive testi-

mony on S. 2121, a bill to promote en-

trepreneurial management of the Na-
tional Park Service, and for other pur-
poses.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

GERNIKA AND BOISE, SISTER
CITIES

e Mr. KEMPTHORNE. Mr. President,
this weekend, the mayor of Gernika,
Spain, will lead the first official
Basque delegation to visit Idaho’'s cap-
ital city since the establishment of a
sister city relationship between
Gernika and Boise. Last October, Boise
Mayor Brent Coles sent a delegation,
headed by Secretary of State Pete
Cenarrusa, to the Basque country with
an offer to host a delegation visit to
Idaho in honor of this sister city rela-
tionship.

On December 19, 1992, just prior to
_ joining the United States Senate, I had
the honor as mayor of Boise to join
with the Honorable Eduardo Vallejo de
Olejua, mayor of Gernika, in proclaim-
ing our sister city relationship and
sanctifying the natural bond which ex-
ists between our two cities.

Boise boasts a rich Basque heritage,
including the largest population of
Basques outside of Spain; 90 percent of
the Basque families living in Boise,
which is home to the largest popu-
lation of Basques outside of Spain,
came from the area surrounding the
city of Gernika.

The city of Gernika is the sacred city
of Basque democracy and has, for cen-
turies, stood as a beacon to all freedom
loving peoples of the world. Likewise,
Boise has always stood for individual-
ism, democracy, and freedom.

Over the years, there have been nu-
merous exchanges and frequent trips
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between Gernika and Boise based upon
our shared populations and close fam-
ily ties. In Boise, we enjoy the richness
of the Basque culture and the joy of
their spirit as evidenced by the Oinkari
Dancers, the Basque Museum and Cul-
tural Center, Jaialdi, Onati Restaurant
and the Bar Gernika. Boise is known as
the 8th Province of the Basque Coun-
try.
Gernika, the city of the Tree of
Gernika, and Boise, the City of Trees,
share a common culture and a common
love of democracy and freedom.

Mr. President, as this historic meet-
ing occurs in Boise this weekend, I'm
sure my colleagues in the U.S. Senate
would wish to join me in recognizing
this significant visit by the mayor of
Gernika and his accompanying delega-
tion. At the same time, I'd also like to
acknowledge the longstanding tradi-
tion of good will between these two
communities that we are seeing
strengthened by this sister city rela-
tionship.e

| ——————

PROJECT FIRST

e Mr. SIMON. Mr. President, I have
long been concerned about intolerance
in our society. The diversity of our cul-
ture is one of our greatest strengths,
but unfortunately we have found that
with diversity often comes intolerance.
But that does not need to be the case.
In Illinois, one high school is proving
that tolerance can be taught.

University High School at Illinois
State University, has been conducting
an experiment designed to teach high
school students to work with each
other and to make their diversity a
source of strength instead of conflict.
Project FIRST [Freshmen Initiative
Restructuring Schools Together] uses
cooperative learning, integrated class-
rooms and team teaching techniques to
teach students to work with people of
different backgrounds toward a com-
mon goal. It also uses literature to in-
troduce students to the topic of toler-
ance, and invites students to relate
what they read to their own lives. Ac-
cording to a recent study of students
and teachers, the results of this experi-
ment have been good. Freshman at-
tendance has been up, and student par-
ticipants report that the project brings
them closer together and allows them
to know more about their similarities
and differences.

Project FIRST is an example of the
kinds of innovative educational pro-
grams that we should be encouraging
across the country. It not only moti-
vates students in their studies but also
introduces the issue of tolerance into
the classroom, where important
progress can be made.e

A TRIBUTE TO SETON HALL
UNIVERSITY SCHOOL OF LAW

e Mr. LAUTENBERG. Mr. President, I
rise today to call the Senate's atten-
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tion to several recent events at New
Jersey’s Seton Hall University school
of law. After just four decades of oper-
ation, the school has clearly become
one of the rising stars among this Na-
tion's law schools.

The road to success has not, however,
been easy. Just a few years ago, Seton
Hall University was seriously consider-
ing moving the school from its location
in downtown Newark. After serious dis-
cussion and debate, the university de-
cided that its future was tied to the
city’s and the decision was made to
build a new, state-of-the-art law center
facility in Newark.

That was the right decision. In a re-
cent study of 18,000 law students at 165
accredited law schools conducted by
the National Jurist, an independent
monthly magazine, and the Princeton
Review, Seton Hall University school
of law ranked second in overall student
satisfaction.

Seton Hall also ranked second in
terms of student satisfaction with the
law center facilities themselves, and
third in student satisfaction with the
law library, computerized equipment,
and other research facilities.

These rankings far exceed those at-
tained by some of the most established
and prestigious law schools in the
county.

As Dean Ronald Riccio said of the re-
sults of the survey, ‘I have always felt
that the best judge of the quality of
any law school is the students. They
know what a good program is."’

As important as student satisfaction
is, we all recognize that it is not the
only measure of a school’s success. An-
other is the quality of the work pro-
duced by those students. In that re-
gard, according to a recent survey con-
ducted by the University of Miami, the
Seton Hall Law Review ranked, along
with the law reviews published by Yale
and the University of Virginia, as the
fifth most cited law journal in the
country in terms of opinions written
by judges from the 13 Federal circuit
courts of appeal.

Another indication of the school’'s
success is the fact that, in 1995, the Oli-
ver Wendell Holmes Lecture—a pres-
tigious event which law schools
throughout the country compete to
host—will take place at Seton Hall.

Finally, in another first for Seton
Hall, the school’s Black Law Students
Association’'s moot court team de-
feated the team from Georgetown Law
Center to win the Frederick Douglass
National Moot Court Competition.

Mr. President, we in New Jersey have
long been extremely proud of the ac-
complishments of this school, its stu-
dents and its alumni. It is very gratify-
ing to see that Seton Hall University
School of Law is now attaining the
kind of national recognition it de-
serves.e
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WORLD WITHOUT POWER

e Mr. SIMON. Mr. President, Anthony
Lewis had a column in the New York
Times recently commenting on some-
thing I have talked about briefly on
the floor of the Senate from time to
time, that I have never seen another
journalist write about.

We have a reluctance to face up to
the problems of risk-taking in the
Armed Forces as we try to provide a
more stable and secure world. It is an
easy thing on which to duck politi-
cally.

The reality is, you do not volunteer
for the Chicago Police Department
without recognizing that you are tak-
ing a risk. And if there is a fatality, as
there occasionally is, no one says that
since someone on the Chicago police
force has been shot in dealing with a
gang problem in one section of the
city, we should take the police out of
that section of the city. We recognize
the essential role, as well as the dan-
gerous role, that people on the Chicago
police force assume.

Those who volunteer for the Armed
Forces of the United States play a
somewhat similar role on the inter-
national scene.

Anthony Lewis says: ‘“The United
States is the one remaining super-
power. If it cannot use force to prevent
disasters, then the world is truly con-
demned to chaos.”

I could not agree with him more.

I missed reading the article that he
refers to by Edward Luttwak, but I
plan to read it.

In the meantime, my colleagues
should read the Anthony Lewis column
if they have not.

Mr. President, I ask to insert the col-
umn into the RECORD at this point.

The column follows:

WORLD WITHOUT POWER
(By Anthony Lewls)

Rwanda is many things: a human catas-
trophe, a testament to the danger of ethnic
hatred, a devastating symbol of man’'s inhu-
manity to man. But beyond all that it 1s a
sign of the New World Disorder: a world in
which no great power takes responsibility
for preventing a descent into chaos.

When an organized group of militant Hutus
began slaughtering Rwanda’s Tutsi minority
in April, no outside power was prepared to
intervene. Pleas by the Secretary General of
the United Nations, Boutros Boutros-Ghali,
got no response.

In the end the human tragedy was so great
that the United States Government has felt
compelled to mount an enormous relief ef-
fort. It will cost many times what earlier
intervention might have, not to mention the
cost in Rwanda lives.

There were reasons for the Clinton Admin-
istration's disinclination to intervene in
April or May. Rwanda is remote from Amer-
ican military bases and outside traditional
areas of American interest. Separating the
parties in so savage a civil conflict would
have been difficult.

But there was plainly another element in
the American decision to stay out. That was
the now ingrained reluctance to use the
armed forces of the United States in any sit-
uation where they may suffer casualties.
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Edward N. Luttwak, a conservative ana-
lyst at the Center for Strategic and Inter-
national Studies in Washington, discusses
the new military shyness in the current
issue of Foreign Affairs. His article, brief and
pungent, is essential reading for both lib-
erals and conservatives.

In Somalla, Mr. Luttwak notes, the death
of 18 professional soldiers—who presumably
went into the military knowing that they
might have to risk their lives—forced a total
change in U.S. policy. In Haltl, a handful of
thugs on the docks frightened off an Amer-
ican vessel; the impression of U.S. weakness
bedevils the Haitian problem to this day.

What we are seeing, Mr. Luttwak argues, is
a ‘‘refusal to tolerate combat casualties."
And the phenomenon is not confined to the
United States or other democracles where
television images may drive public opinion.
The old, totalitarian Soviet Union invaded
Afghanistan but then acted with extraor-
dinary timidity—for fear of public reaction
against casualties.

The two recent cases where significant
powers risked sizable casualties were the
Falklands war and the Persian Gulf war. In
the first, Margaret Thatcher's leadership
took Britain into a romanticized echo of em-
pire. In the gulf there were real interests,
and President Bush effectively mobillized
opinion behind the war.

But the gulf war story suggests that we are
now willing to risk casualties only for a
large and dramatized cause. And that, Mr.
Luttwak says, “rules out the most efficient
use of force—early and on a small scale to
prevent escalation.” He might have been
writing presciently, about Rwanda.

What is the reason for the new sensitivity
about possible casualties? Mr. Luttwak's
theory Is that it reflects the smaller size of
familles in the developed world. In earlier
centuries people had many children, some of
whom were expected to die young anyway, so
death In battle was more acceptable.

That may be a psychological explanation.
But there 1s a more Immediate political one
in this country: Vietnam. We fought a war
that more and more Americans came to re-
gard as a mistake, costing thousands of lives
even after we decided to get out.

Since Vietnam the Pentagon has been
hypersensitive about public opinion. Under
Gen. Colin Powell as Chalrman of the Joint
Chiefs, it adopted a doctrine that allows the
use of American forces in only extremely
narrow circumstances. Military leaders have
become the biggest resisters in the use of
force.

Those of us who came to oppose the Viet-
nam war naturally applaud the cautiousness
of military leaders. But llke any doctrine,
this one can be overdone. Right now, for ex-
ample, Zairean officers are demanding pay-
ments to let relief planes for Rwanda refu-
gees land. The United States should use its
muscle without hesitation to stop such a
practice by the corrupt forces of President
Mobutu Sese Seko.

The United States is the one remaining su-
perpower. If it cannot use force to prevent
disasters, then the world 1s truly condemned
to chaos. And Amerlicans, Edward Luttwak
writes, will have to learn how to be blind—
“to passively lgnore avoidable tragedies and
horrific atrocities."'e

IN RECOGNITION OF THE RETIRE-
MENT OF MICHAEL I. HANDLEY

e Mr. RIEGLE. Mr. President, I rise
today to recognize the outstanding ca-

18587

reer of Michael I. Handley, who is now
retiring after four decades of service to
the Communications Workers of Amer-
ica.

Born in Alcoa, TN, on March 19, 1925,
Mr. Handley volunteered for the Navy
during World War II. After the war, he
worked for several years with the
Southern Bell telephone company.

Michael Handley began his union ca-
reer in the early 1950's. By 1958, he had
become president of the Knoxville, TN,
Communications Workers of America
[CWA] Local 3805.

Mr. Handley has been my constitu-
ent, off and on, over the past 30 years.
He first came to Michigan in 1967 as a
District 4 representative for the CWA,
a position he held for 5 years. Then in
1972, Mr. Handley moved to Georgia to
serve as south Georgia director of the
CWA. Two years later, he became as-
sistant vice-president for CWA's Dis-
trict 3, and he remained there for 4
more years. Finally, in 1978, Mr.
Handley and his family returned to the
Michigan-Ohio area, working for CWA
District 4, 2 years later he was ap-
pointed director of the Michigan CWA,
and in 1982 he was named assistant
vice-president for District 4, which in-
cludes Ohio, Indiana, Illinois, Wiscon-
sin, and Michigan.

In addition to his work for the Com-
munications Workers of America, Mi-
chael Handley has served in numerous
community service positions, and has
dedicated his time and efforts toward
making his community better. He is
presently a board member of the Great-
er Detroit Area Hospital, the United
Way of Michigan, and the Michigan
State AFL-CIO Executive Board, and is
an active member of the Detroit United
Fund. In addition to all that, he is also
a commissioner on the Michigan Air
Pollution Control Board.

I know that I speak for many when I
say that Mr. Handley, together with
his wife Amy, has been a reliable and
consistent force for progressive change
in the American work force, and that
his tireless efforts on behalf of working
men and women will not be forgotten.
On behalf of the people of Michigan, I
wish Mr. Handley a long and pros-
perous retirement.e

BUDGET DEFICITS AND THE SO-
CIAL SECURITY ADMINISTRA-
TION

e Mr. SIMON. Mr. President, Robert
Myers recently published an article in
the Valley News Dispatch that I rec-
ommend to each and every one of my
colleagues.

Many of us know Robert Myers as a
renowned expert on the Social Security
Administration. He served as chief ac-
tuary of the Administration from 1947
to 1970, and as Deputy Commissioner in
1981 and 1982. From 1982 to 1983, he
served as the Executive Director of the
National Commission on Social Secu-
rity Reform. He has been referred to in
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this body as a '‘person of legendary in-
tegrity and authority.”

Robert Myers' article discusses the
future of the Social Security System.
He concludes that ‘‘the most serious
threat to Social Security is the Federal
Government’'s fiscal irresponsibility.”
Here are his words:

If we continue to run deficits year after
year, and if interest payments continue to
rise at an alarming rate, we will face two
dangerous possibilities. Either we will raid
the Social Security trust funds to pay for
our current profligacy, or we will print
money, dishonestly inflating our way out of
indebtedness * * *.

Mr. Myers prescription is straight-
forward: Enact the Balanced Budget
Amendment. ‘‘Passing the balanced
budget amendment,’’ he states, ‘‘would
protect current employees from paying
more today and getting less tomorrow,
when they’ll need it most.”” These are
wise words—words we ignore at our
peril.

Mr. President, I ask that the entire
text of Mr. Myers' article be printed in
the RECORD.

The article follows:

[From the Valley News Dispatch]

BUDGET DEFICITS COULD mEATEN BENEFITS'
VALUE

(By Robert Myers)

Franklin Delano Roosevelt's Social Secu-
rity program is one of the great social policy
successes of this century. Fifty-eight years
after the program was voted Into law, the
Social Security trust funds not only are self-
sustaining; they also have significant ex-
cesses of Income over expenditures. As a re-
sult, the program’s trust funds will continue
to help millions of elderly, disabled and sur-
vivor beneficiaries for generations, so long
as the rest of the federal government acts
with fiscal prudence.

Unfortunately, that's a big “if.”

The federal government’s ambitions are
virtually always more expansive than its
bank balance. With the government running
stubborn deficits year after year, fiscal
hawks have begun eying Soclial Security's
balance sheets—with an accumulated excess
of $378 billion at the end of 1993—as a deep
pocket into which the government could dip
to make up its current horrendous budget
deficits and national debt.

For a number of reasons, that would be a
terrible mistake. It is also why I favor the
balanced budget amendment. Such an
amendment would prevent the federal gov-
ernment from spending more than it earns,
and it would reduce the temptation to plun-
der Soclal Security to make up for shortfalls
in other government programs.

Many people claim that If the balanced
budget amendment were to be adopted and if
the federal government could not meet its
obligations, Soclal Security reciplents would
pay the difference through reduced benefits.
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This, indeed, could occur. However, on
grounds of integrity, logic and fair play, I
strongly doubt that Congress would take
such an alarming step.

Cutting Social Security expenditures alone
would not accomplish the goal of reducing
the national debt; it would merely shift the
burden from the general public to the Social
Security trust funds, which are safely in-
vested in Interest-bearing government bonds.
Also, cutting expenditures while continuing
to tax Americans for benefits they would no
longer receive, would be unfair.

If Social Security benefits are reduced,
then Social Security taxes should be reduced
as well. And if someone in Congress did pro-
pose reducing benefits—with or without a
tax reduction—the political outery would
likely be deafening. Social Seecurity cur-
rently guarantees the nation’s 26 million re-
tired workers, who otherwise would have to
fend for themselves, an income of about $675
a month for life, plus cost of living adjust-
ments in the future. That doesn't count the
monthly benefit checks for spouses and chil-
dren of retirees;, for workers who are dis-
abled; and for the surviving spouses and chil-
dren of workers who have died.

All told, some 43 million Americans rely on
Soclial Security for some part of their in-
come. They comprise a constituency that no
member of Congress could easily ignore.

The most serious threat of Social Security
is the federal government’'s fiscal irrespon-
sibility. If we continue to run deficits year
after year, and if interest payments continue
to rise at an alarming rate, we will face two
dangerous possibilities. Either we will raid
the Social Security trust funds to pay for
our current profligacy, or we will print
money, dishonestly inflating our way out of
indebtedness. Both cases would sharply di-
minish the real value of the trust funds and,
even more important, the real value of the
benefits for milllon of beneficiaries.

Passing a balanced budget amendment
would protect current employees from pay-
ing more today and getting less tomorrow,
when they’ll need it most.e

e

ORDER OF BUSINESS

Mr. FORD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FORD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE DEATH OF THE HONORABLE
HUGH SCOTT

Mr. FORD. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of S.
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Res. 246, a resolution relating to the
death of the Honorable Hugh Scott,
formerly a Senator from the State of
Pennsylvania, introduced today by the
majority leader, the Republican leader,
and others; that the resolution be
agreed to and the motion to reconsider
be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the resolution (S. Res. 246) was
agreed to, as follows:

S. RES. 246

Resolved, That the Senate has heard with
profound sorrow and deep regret the an-
nouncement of the death of the Honorable
Hugh Scott, formerly a Senator from the
State of Pennsylvania.

Resolved, That the Secretary communicate
these resolutions to the House of Represent-
atives and transmit an enrolled copy thereof
to the family of the deceased.

Resolved, That when the Senate recesses
today, 1t recess as a further mark of respect
to the memory of the deceased Senator.

ORDERS FOR TOMORROW

Mr. FORD. Mr. President, on behalf
of the majority leader, I ask unani-
mous consent that when the Senate
completes its business today, it stand
in recess until 8:45 a.m., Friday, July
29; that following the prayer, the Jour-
nal of the proceedings be deemed ap-
proved to date and the time for the two
leaders reserved for their use later in
the day; that there then be a period for
morning business not to extend beyond
9 a.m., with Senators permitted to
speak therein for up to 5 minutes each,
with Senator GRamMm of Texas recog-
nized to speak for up to 10 minutes;
that at 9 a.m., the Senate proceed into
executive session to consider the nomi-
nation of Judge Breyer, as provided for
under the provisions of a previous
unanimous consent agreement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS UNTIL 8:45 A.M.
TOMORROW

Mr. FORD. Mr. President, if there is
no further business to come before the
Senate today, I now ask unanimous
consent that the Senate stand in recess
as provided for under S. Res. 246, as a
mark of further respect for the late
Honorable Hugh Scott.

There being no objection, the Senate,
at 10:18 p.m., recessed until Friday,
July 29, 1994, at 8:45 a.m.
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NOMINATIONS

Executive nominations received by
the Senate July 28, 1994:
THE JUDICIARY

DIANA E, MURPHY, OF MINNESOTA, TO BE U.8. CIRCUIT
JUDGE FOR THE EIGHTH CIRCUIT, VICE JOHN R. GIBSON,
RETIRED.

SHIRA A. SCHEINDLIN, OF NEW YORK. TO BE U.8. DI8-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW
YORK, VICE LOUIS J. FREEH, RESIGNED.

DOMINIC J. SQUATRITO, OF CONNECTICUT, TO BE U.S.
DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT:
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VICE, A NEW POSITION CREATED BY PUBLIC LAW 101-650,
APPROVED DECEMBER 1, 1980.

IN THE ARMY

THE FOLLOWING-NAMED OFFICER TO BE PLACED ON
THE RETIRED LIST IN THE GRADE INDICATED UNDER
THE PROVISIONS OF TITLE 10, UNITED STATES CODE,
SECTION 1370:

To be general
GEN. DAVID M. MADDOX, 150-33-5193

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
TO THE GRADE OF LIEUTENANT GENERAL WHILE AS-
SIGNED TO A POSITION OF IMPORTANCE AND RESPON-
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SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION B0L(A):

To be lieutenant general
MAJ. GEN. RICHARD F. TIMMONS, 231-56-0272

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
TO THE GRADE OF GENERAL WHILE ASSIGNED TO A
POSITION OF IMPORTANCE AND RESPONSIBILITY UNDER
TITLE 10, UNITED STATES CODE, SECTION 601(A):

To be general
LT. GEN. WILLIAM W, CROUCH, 530-26-4224
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